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preface

The confiret of Fundam ntal Ruzhts a1 De

ples 15 almost as ofd a3 the Indian Chastitution :lm?x: alt- tt;ee
mayor decisions of the courts and important amendments o
constitution are related 1n one way or the other to this conflict
1n fact the glimpses of thus conflict were seen even during the tume
when the Constrtuent Assembly was framing th* constitution. In
the Constituent Assembly many members emphasised that the
Fundamental Rights due to so many lumitations have no real
value On the other hand many members expressed their disappo-
intment that many mmportant nghts of the citizens such as the nght
of empl right of ed and right of mnold
age sickness ete have not been included 1n the ) ble fund

tal iights but have been included 1n the Directive Principles It was
ponted out 1n the Constituent  Assembly that the Draft Constitu
ion 1s almost silent regarding econgrmuc side of the problem of the
masses * It 15 rather anxious to safeguard th» anctity of property,
1t 15 rather anxious to safeguard the rights of tho ¢ who have got
some thang and 1t 15 sient about those who are dispossesed and
have got nothung ' Whale there 1s much about the sanctity of pro
perty and the inviolability af prop 1 y things such as righe ta work,
night to means of livelihood and right to lersure etc  have heew Teft
(lmt and these things should have been effectively wncorporated .
the

rective Princt

(G A

bly Debates 6th Navember 1943
255 Shru Arun Chand Guha) Staularly Sha'T Prakasham expressed

regardiog the Draft Conste utwon Instead of having a constitution
based on a sacialist bassan the manner 1 which Gandhys had
formulated for thirty long vears that socialist bans has ail
been thrown off and a capitalist baus g bang itroduced  That
will e the result of this constitytion Today we aren the throes
of 2 famine for food and cloth and 1 would ask Dr Ambedkar
whethur thrs Constitution would solve any of these problems To
T mund (018 not possible so lang as the capitalist system s kept
up (CA O 6th Nov 1948 page 258 239)  These germs of the
conflict seen during the framing of the constuintion assumed larger
proportions lateran and the controversy tegarding relative emy
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phasis on the value of Fundamental Rights and Directive Princsples
bave been discussed 1n arious State leg;slitures Parliameat and
n the courts of Jaw Fu{xda.meptal Rights 1n the Indian Constitu

tion have beg: ma‘d? (Justicrable  according to the article 32 and
artic’e 296, and he [provisions ?f Part IV under the Tutle - The
Duirective P;mcxples of the State Policy, according to the Article
37 have been made non —justiciable  Due 1o this arrangemerit 1t
8 'éenerally presumed that the articles of Part Iflrd enjov a
shecial privifege and mmportance  As a natural Corollary of
this 1tisalso génerally assumed the Directive Pranciples are of
mferior status in ré[atmn‘ to fundamental nights  This view hag
Been generally z:ccepted and has also been propounded, professed
and upheld by our courts, but the motives and practical nece sity
for makmg gne part qudicially enforceable and oher not so

have been mussed and ignored  When the Indran Consutution
became operatnve many mmportant fundamental, rights of the
citizens such as those of employment, education and humane
conditions of the work etc could not be provided ip the chapter
of Fundamental Raghts bcrcalue the financial and other respurces
of the state were not adequate and hence th y were assigned ta
the part fourth of the consutution the Directive Pranciples ull
conditions for therr effective realization are achigsed,in future

This was the simple reason for makiag the articles pf Part IVth
nrnjumcxabie but some how 1t has be n assumed due to this

that thy én_loy a subsidiary status In fact many importint

rights have been mcluded n the ADlrecnve Principles fowards
the reatiziton of which the State has to move  Thus the rights
of the Part 1Vth of the Constitution are the 1deals of Our Constitu

tion and 1t 1s the censtituhional duty of the State to move n that
Dhrection  Howeyer, very often the realization of the cirrums

tances as expressed through the 1deals of Directive Principles have
been hampered and thwarted by the nigid mterpretation of the
constitution 1n the defence of certain Fundamental Rights  The
Findamental Rights represent some thing static, they represent
thosk conditions_of nights which already; ewsst The Directive
P'n‘ncnplle: repr:as;ntx dynamic 1deals of the future Surely, the
existing conditions and facts as represented by Fundamental, Rights
are smportant but fi ture {deals are still more important  If Dise
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cve Principles are ;gn?red one aepores the, future Fundan'm:lzlr
Rights  There can, not be any ﬁ'xl\y, regarding the concept of
Fundamental Rjghts n futwe 2 time may come When due to
favourable soeia) condations, many of them will have to be deleted
eg the nght regarding untouchabihity {aruicle 17 of the Indian
Constitutiony, regarding special provisons for backward and
scheduled castes  Symlasly many provisions of Directive Princt
ples such as that of the mght ta adequate means of Twelthood,
tight of equal wages, nght of the mamtenance m the ald age etc
will be tramsferred to Chapter IIrd after appropriate amendments
of the constitution ~ The suf y of the D e P pl
over exsting fundamental Tights lieS in the fec{t that they provide
the guide hine of the nhts of future depending on \the changed
socio-economucal conditions the articléd of Directive Principles
wilf be converted into justiciable rights and wll be transferred to
part Iffrd of the Consttution A balance between the existne
facts and future 1deals hasto be kept but such expectanons have
been belied because Chapter of Furdames R)ghi's 15 conndered
as sacrosanct  In the ca e of Champakam: Doraraan Supreme
Court held that the Directve Principles of State Pohiey have to
run as subudiary to the Chapter of Fundamental Raghts
‘The 1ssue of relative emphz 15 on the values of these two parts

18 fundamentally related to the role of the state m modern times
regarding lwves of the prople Tho e who believe that State should
snterfere least 1o the economic functibns of the citizens, lav more

phass on the quo of Fund 1 Rights, and others who
believe that State should interfere for fegulating the economic
system of the country because without 1t the weaker section of the
commumty may not enyoy proper and  sitable conditions of hie
maatai that maty exising Fundamental Rights are the symbols
of existing inequalities and hence siany Fundamental Roghts should
be witably amended Thusin the final analyss the confiter of
Fundamental Rights and Directive Printyples becomes the conflict
of haves and haves not and therefore Late Pt Nehrusad m
Lok sabha on 14th March, 1 955 that 1f we accept the interpreta
ton af the Supreme Court, ¢ there 1s an inherent contradicnon
between the Fundamental Rights and Difective Prncples of our
Consttution and 1t g8 upto this Parkament to remove that contras
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diction and make the Tundamental Rights subserve the Directive
Prnciples”

More often our Constitution has been 1nterpreted particularly
1 relation to Fundamental Rights on the baws of the ideals
and principles of consututions of other countises and 1t has
been often mussed that our constitution has been framed

to solve our own problems which are diffirent from those
of other countries due to lustorical and social consequences
For a correct und ding and intery of the consutution
ats historical background and the aim and purposes for which
the constitutions 1re made shculd not be 1gnored the articl s of
the Constitution shruld not be i erpreted 1n 1s0lation having no

orgamic relatton with the hustory of the movement which prece
ded the establishment of the consts utton

In this work I am mainly concerned with the conflict of
Fundamental Rights and Directine Principles regarding  the
assues and problems of economic and social nature only which
create obstacles in  the realisiuon of an egalitarian soclety
Regarding other Fundamental Rights we are not concerned at all
In this work [ have endeavoured to emphauze that consttution
and 1nsti utions of palitical orgameation should be understood
1n relation to thesr historical background that often conflict of
Fundamental Rights wnd Directive Prinegples has arwsen due to
the ngid defence of Fundamental Rights and at tumss the
procecdings of the consutuent Assembly have not been taken
nto d that the F 1 Rights of the citizens are
not coi tained only 1n Part Ilfrd of the Constitunon the class
fir ation of r1ghts i two parts was done for the sake «f expediency,
trose nights which could be provided immediately by the State
were assigned 1o the part I1Ird and which State umed to make

lable 1n future depending on its and cther
have been included 1n part IVth of the Constitunon that the
scope and extent of Fundamental Rights 1s condisoned by the
cconomic and soc al needs and polities of h  state t e pohtical
nights 2re not suflicient in themselves they should lead to the
establishment of economic and social rights as well, and that
Directive Principles are related to an advanced stage of Indian
Soctety and pohties  Ir s a sacred duty of any democratic Govt
to ymplement pledges given to the pLublic at the time of eleciion
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I have quotcd the siews of Pt Nehru on 2 scale which may
appear disproportionate  but this has been done on purpo ¢ 10
the behef that he was 1} ¢ guding sptrit of our Constitution  bath
m 1ts formatne and operatnephase It was Pt Nehru wao

fou ht for the rel of the establish of Constuent
As embly, 1t was he who had the rare distinction  and honour of
introducing the Chjectives Resoll ’ inthe C Assent

bly, which became the guiding spirit of the Constituent Assembly
Pt Nehru tthe time of discussions of Ist and IVth Constitution
amendment Dills cleared many 1ntricate 1ssucs of our constitution
and saved the constitunion, from taking a wronz direction  In
many places m thss work I have also gnen long abstracts from
the Judgements and deastons of vanous courts, and Supreme
Court of India, this also has been done with the specific purpose
of making the background of the controversy under discussion
amply clear Where ever some comments have been made on
the views and decisions of the courts they have been done with
utmost respect and deference 1o the Hon ble Judges and judiciary,
they are within the limits of academic discussions and they ha e
been based on the support of the views of emment authoritins
on the subject

This work 1n substance was ready for submussion n July 1966
but 1 the mreanwhile before the Supreme Court of Indin
Constitutsonal validsty of the 17th Amendment Act was challenged
and this case was redated to Fundamental Rights and the
power of amendment of the Parhament 1n relation to Fuadamental
Rights and therefore 1 bad to wau for the decision of the
Supreme Court on that 1ssue  The Supreme Court of Indiaby
a slender majonty of one judge on 27th Feb , 1967 gave a decision
that Fundamental Rights can not be amended by the Parhament
Necessary cognisance of thus decision had to be taken

I express my decp sense of grautude and indebredness to
late Prof 8L Audichya Head of the Deptt of Poliical Science
and Dean of the Faculty of Social Sciences of Jodhpur University
Jodhpur  for scholarly and resourceful gudance and help
regarding this work 1 also express wry sincerst thanks to the
authorties of the Library of Parhament New Delhy, Sumer
Public Library Jodhpur, High Court Library Jodhpur and Central
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The sigmficance of this can be understood by the oft quoted
statement of Gandhyi that means are as important as the end’
For thisreason violent revolutions drastic and brutal measures
have no place in the political philosophy which sustains Indian
Constitution and we have therefore chosen democratic means of
progressive legislation to achieve our aims and 1deals The means
have to be noble good and virtuous If this aspect of the Indian
Ife 15 1gnored our foreign policy our programmes for social
welfare, efforts for equalization of public wealth the moving
forces behind Five Year Plans the ugmficance of the Directne
Principles of State Po'icy cannot be nghtly appreciated The lines
of the Preamble of the Indian Consutution —

WE, THE PEOPLE OF INDIA havin,, solemnly resolved
to constitute India 1nto a SOVEREIGN DEMOCRATIC
REPUBLIC and to secure to all 1ts cittzens

JUSTICE socral economic¢ and political
LIBERTY of thought expression belief faith and worship

EQUALITY of status and of opportumty and to prom
ote among them all

FRATERNITY assuring the digmty of the individual and
the umity of the Nation
have an undercurrent of Humamsm and ethial principles
‘They all revolve round MAN because without these the indiv
dual 15 subjected notonly to legal but moral economic and
social mjustice

Gandhip was very fond of the following fimous lines of
poetess Mira  Prabhu Haro fan ki Pir  These lLines show his
concern for the welfare of the common man

Many provisions of the Indian Constitution and specrally
those of Duwective Principles are agency to translate the idenls
of Gandhiji into practice” Pt Nehrus Soctalistc 1deals
also revolved round sumilar humanistic considerattons—the ail
eviation of the sufferings of the poor subjected to 1lten rute ant
feudalistic and capitahistic systems For him sociahism meant service
to the common man an Humamstic ideal Dr Rk Rajan
Head of the Department of Ecomomics Delin Uunersiry

on Nehrus Social sad  the case for Socialsm
rested today not so much on the considerations which Marx
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and Others focussed attention on, but on essentsally humanistic
grounds Mr Nehru s socialism as a goal offered the best prospect
of meeting the requirements of Humanism and the challenge of
modern scence and technology 1n a society which at Jeast was
two centuries behind the trmes” ¢

Our Constituyion has been enacted and acrepted on behalf
of the people of India and us existence 15 for the achievement of
the welfare of the masses and not of a few The quintessence of
our argument 18 that in the Indian Consutution, the ideals of
Humamsm and Socialism have become one and these are the two
guiding stars for sts right underst inding
The citizenshsp 1s not merely a sort of possession and  gaiming
a status It means parncipation and shamng  on  equal
footing with others 12 various functions of society and the nation
The aim of the political organizition 18 to discover what place
citizens ment mn the commumty based on fair and equal oppor
tunstrzes  Before independence though we were citizens 1 the
ordinary sense of the term but we did not have effective share 1n
running admimstration of the Government and the production
«fthe country  After independence 1t was expected that political
orgamization will be such that people will not only enjoy political
equality but economic and socral equality as well We raised
our voice against the privileges - Economic Social and political
of the few and fought for the privileges of the common man
After achueving independence 1t becarme our wm and duty to
create mstitutions through which the privileges of the common
people may be established - thatisto p the welfare of the
people a social order be secured 1n whith justice sotial economic
and pohiical shall inform all the institutions of the national hfe
It has been stated easher that trae citzenship implies active
participation in the affairs of the State, which presupposes the
exustence of a society of equals where few people do not enjoy at
the cost of others  Pohtical equality 13 not enough, there should
be conditions of economic and soctal equaliy as well  Without
this democracy s bound to becomé the handmmd of economic
power 1t has been very aptly said that economuc side of demorracy
wsocialsm Prof Laskt rghtly says “There cannot, in a word
be democracy unless there 15 socialisms We have to see what
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our Constituion endeavours to do for the economic and socitl
emanicipatton of the general miss 32 Ifthe constitution 1s tested
on this touch stone and f 1t proves so we can feel satisfied
otherwise 1t becosnes the Constitution of a few people with vested
interests The essence of the matter 14 that there are two distinct
clums to power one based upon the mght of property and
other vested interest and priveleges and the second upon the
welfare of the greater number of human b ings—the Democr
aty We have accepted democratic Republic not an oligarchic
government

It will be disastrous if 1t 1s purported to prove that thro
ugh this Constitution the nterests of big property and caputal
st classes are to be safeguarded specially 1n the sense that, n
will be a perverted evaluation of values wnd aims Through
sarious  resolutions the Indian  Nautional Congress long
before Indian independence pointed out that what will be the
polical 1nd economic shape of the frec India by the aboliuon
of Zamindari and big estates and nauonahizauin of hey indust
r1es and services 10 Long bef re independence 1t was declared that
Socralism 1s the um of Independent India  Although Gandhiji
m the beginming had differences with Pt Nehru 1egneding Social
1sm and held the view that Zamindars and rich people should
be permitted to hold therr possessions as Trustres of the peo
plc  bat later on le was disillusioned on this 1ssue Dr O P Gayal
commenting on this point says Disllusionren: came  only
when 1t was very late for hum to do anything else His Secretary
Shri Pyarelal tells us 1n The last phase Vol [ how Gandin
Ju had realized mn his later life that s capatalist friends would
not become Trustees of his imagination He had started advoca
ting stronger measures Pyarelal told the international semnar
orgamzed by UNESCO ‘On Gandhian outlock and
Techmque in New Delhi that Gand had come to believe
that the ich must be dispossesed of their wealth and that this
can be done without the necessity of paying any compensation 41
Thus 1s clear cut soctalism

In any system of Gavernment there are and otght to be
certain conceptions behind the institutions which they ought to
embody the 1deals of valuable political life to which these wnstitu
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~1mme Commuttee of the Congress, under Nehru s leadershup had
et cown the broad hines of policy nattonalization of pub'~ utilities
wd 2l difince and key industries  public ownership of monop ) s
the destruction ¢f the managing agency sy tems 1w erly wsposihe 14
As soon as Indian Consutution became operative many impor
tant cases cxme before the courts for decinons and mostly they were
regardirg abohtion of zamincan, acqusition of lands and property
movible or immovabl etc for public purposes mnd compensation
for the acquired properties  In fact a class war of legal nature
started on the fi rums of the Indian courts on the issues of the fund
arentals of our constitution and  political and socral orgamization
Mostly thes cases hinged on the refative valus of the Fundamental
Rights and the Directne Principles and also raised in turn the
questior of the relative positon of the judictary and the Parhament
i relation of th ¢ provision of these two chapters 18
In the ecarlier phase of the operanon of our constitution
Ceurts more often interpreted the provisions of the Indian Consti
tution 1n general and Fundamental Rights 1n particular on the by s
of the nature of the Constitution of USA and equalized our
Lundamental Rights to the Bill of Raghts of the Conststution of the
USA 'Signoning the fact that the pohtical background of the
institutions of these two constitutions and countries 15 diffurent and
due to these differences they can not be expected to produce similar
aims aspirations and results  The Constitution of U S A more or
less 1s the product of 18th  19th century political philosophy and
Laissez farre economc theory that the state as far as possible
should abstain fromn interfurence 1n the econonue affairs 1n the name
of Liberty and Freedom and should encourage free enterprie
Cur Constitution 15 based on the theory and background that state
skeuld regulate the economic system o as to produce ECONOMIC
JUSTICE and equality of opportumities and special care for the
uphfiment of bachward and weaker sections of the commumty ~ For
this reason through planned economy (Five Year Plans) the state 15
expected lo establish a new social order for the welfare of the people
Ly estal and i which
Justice social economic and pohtical will be made available m all
walks of Iife where there 1s no concentration of wealth m the private
hands to the common detriment and where the ownership of the




{71

means of production of wealth 1s controlled regutated or owned by
the state for the common good The Constitution of US A s for
the defence of frec enterprise Capitalist system ete  while ours 1§
specifically for opposite amms, that 13 1t 1 soc1ahistic 11 aspreation

To understand and interpret these two constitutions which are
supposed to uphold quite opposite economic systems on the same
prineiple does not seem to be sound  Such interpreterers have been
often musled by some simtlarities because both these Constitutions
are written and contamn Fundamental Rights but have ignored the

differences of motive forces and real aums The real ideals of the
two constitutions have been confused

Seciahistic aspirations of our Conststution have been mostly
mcorporated in the Articles of Directsve Principles With due defer
nce to the courts 1t 13 to say that they have over emphasized the
mmportance of Fundamental Rights Chapter, and under estimated
that of the Directne Principles and even emient commentators of
our Constitution have held such views 17 ‘Hence the question
of priortty (n casc of conflict between the two classes of provisions
may casily amse  hence 1n c1se of any conflict between Pare 111
and 1V of the Constntution there 1s no doubt that the foumer will
prevail in the courts 18 and supparts following judes weats of the
Supreme Court In the case of Champakam Doruryin Vs State of
Madras comn enung on the relative value of these t vo chapters and
seeking 1o establish 4 perpetual prnciple ol the inta pretation of
the constitution  Justice Dass on behalf of the Supreme Court held

The lewrned Advocate General of Madras even contends that the
provisions of Article 46 over nide the provistons of Article 29(2) we
reject the Abo « noted contention cumpletels T he Directive Prin
ciples of the State Policy have to conform to and run s subndiary
to the chapter of Fundamientdd Riglas Inour opinton that 1s the
correct way 1 which the piovisions found 1 Fart 11 {Fundamental
Rights) and 1V (Duective Principles hive 10 be undustood | he
thapter of Fundamental Ruhits 1 a sacros et ind not Iible to be
Abndged by Jeaslitne or eaccutt e 1wt o1 erdex except to th
witent provided i the approprive ARIICIT I\ PARD IHL 9
Similarh Dr N € Coatteree pomted oat in the Tok ibha on
Utk Aprt 1955 The purpwe of thi Tua bamental Rijhs Crapter

tas thatno matter wha—majonty you liav  there ant ceetun
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forindden sectors pn which you will never tresspass  The purpose
of Tundamental Rights s that certain legal principles should be
established beyond the reach of Parliament and the Executnve to be
applied hy the gourts of 1w you cannot enforce Direcuiye Prin
ciples  Our Cansutution s1ys  expressly that they are non jus
ticpable there lies the mam difference 29 In opposition to
these views at the time of consideration of the Constitution Amend
ment Il (IVth Amendment) the late Prime Minister Pt Nehru
asserted 1n the Lok Sabha on 14th March 1955 that if they
{Judgrs) are wiser than we are m terpreting thing but I say sf st
15 correct then there 1s an inherent contradiction 1n the Constitution
between the Fundamental Rughts and the Dircctive Principles of
State Policy  Therefore agaimn 1t 1s upto the Parhament to remove
that contradiction and make fundamental Rights subserve the
Directnne Principles of State Policy 1f T may say so with all
respect to the judiciary they donot decide about high political or
soctal or economic or other such questions It 1s for the Parliam~nt
todecide The ulnmate authority to Jay down what political or soc
1al o1 economic law we should have 13 Parliament and  Parhaments
alone %t  Thus there are two  assertions about the
relatne  value  of Fundimental Rihts and Durective
Principles One view asserts that TFundamental Raghts
are superior to  the Directne Principles23 and  the othe:
that Tundamental Rights should remun subservient to Directne
Prmciples and if they are not held so by the courts they should be
made as such through appropriite amendments of the Constitution
for a new socto cconomie organization The above quoted judge-
ment of the Supreme Court and the arguments of Dr N C Chatter
Jee and other authonties and  writers support the contention that
the provisions of Fundamental Right Chapter cannot be abridged
by any other executive or legislatine act and they are the grounds
where there will be no tresspass either from the Parliament or
executne winle on the other hand according to Pt Nehru and his
mAny colleagues? 3 Parhiment must tresspass these grounds in the
wnterest of promised economic and social pelicy as envisaged 1n the
Durectnne Principles and Parliament 1s the ultimate authorty not
Judiciary to prescribe the economic and social order of the Country
This confict of the question of the relative priority of Fundamental
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Rughts and Direcine Princaples thus also rawses the question of the
relative constitutionaf competency of the Parliament and the Judi-
ciry "4 The abose mcnnon}cd views of Pt “ehru indicates that
Parliament 1s Supreme and expresses that m essence our Constytution
1s more like the Briush Constitution hecause i both there s Parha

mentary supremacy aithough under Indiin Constitution the Par

liament has got some limutations Thus we have an our Constitution
mixed principles of a watten and - unwritten Constitution Ths
mixing of the principles of different typesof constitutions is one of
the basic causes which has created confusion and contradictiony wn
our Constitution Yt 1s difficult to reconcile and harmonise these
contradictory princaples and as a consequence of this mixing two
groups of opinons have come to exist i India  According to one
the State should function exactly within the boundaries prescribed
by the Constitution and teviened by the Caurts  These baundaries
are to be determsned by the decisions of the courts and the inter

pretation of the judges  According to the other view, the parha

ment representing the wishes of the people who are the source of
sovereignty should ultimately betna position to assert atsel{gene
rally and for progresstve legislation specially

The supporters of the
sanctity of Constitutron of Fund

1 Rights have adapted a sort
of conservative attitude specially for the protection of the property
nights and are agamnst the so called trampling, and playmg fraud
with the consttution by a senes of vanous amendments to facihtate
the taking over the private rights m property and other enterprises
While others maintain that the provisions of the Fundamental Rights
should not come 1n the way of social reconstructions and should not
act as back pulling chain in the Socio Economic progress of the
peoples 25 Thus naturally 2 situation has been created, in which
few people interpret and view the constitution and specially Direc
e Principles and Fundamental Raghts from one angle and others
from a diffe one By incorp g the of property
rights and freedom of trade and avocation under Fundamental
Rights we have guen nghts to one section of the community and
by accepting the principle of social and economc justice n the
Preamble of the Constitution and consequentially accepting the way
ol soctal and economae reoigamization and progress as shown by the
Directve Princrples of State Policy we have created rights on samer
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1ssues and pounts for the other section comprising the majonity of the
people The poorera d ‘HAVFS NOT” people interpret Directive
Principles as thewr Fundamental Rights ‘Thus a conflict has arsen
between the Fundamental Rights of the ‘HAVES and ‘HAVLS
NOT and this s the peculiar dialemma of the Indian Constitution,
and that 15 why 1t has been mterpreted differently by the Courts of
Law and Political Leaders 1n the Parhament as shown above when
we referred to the decision of the Supreme Court and abstracts
from the speeches of Pt Nehru An effort has been made in this
thesis to establish a probable theory for the right evaluation and
understanding of the Directive Principles 1n relation to opposing
and contradicting Fundamentat Rights

By adapting PROCEDURE ESTABLISHED BY LAW' in
place of ‘DUE PROCESS OF LAW, we have established
legislative  supremacy This important pownt should be kept
uppermost in  our minds when we attempt to understand our
Constitution regarding respective position of Parliament and Judi
ciary Chief Justice hama Justice Mukher)~e and Justice Patanjah
Shastri etc  maintamed 1n the casc of Gopalan v/s State of Madras
that by adapuing the phrase ‘PROCEDURE ESTABLISHED BY
LAW, the constuution gave legulature the final word to determine
the law 26 To emphasise this pont  Shrs Mukhe jee held  The
view that judiciary should be endowed with power to question the
Law not merely on the ground that it was 11 excess of the authority
of the legislature but also on the ground that the Law violates some
Fundamental Principles as regards the protection of the Lfe and
liberty of an individual did not find favour with the authors of the
Constitution and they considered that it would be preferable to
place the uluimate authority for the confernment of this fundame-
ntal right 1n Parhiament rather than to give the judiciary the auth
onty to sit in judgement over the ills of legislature 27

Dr Ambedkar gave the foll g expl for the ommi
sston of the words * due process of Law® and the substtution of
the words ‘according to procedure estabished by faw It our
Consututtion  The question of due process raises 1n my judg
ment the questton of relationship between the legislature and the
judiciary  In a Federal Consttution it 13 always open to the
judicaary to decide whether any particular law passed by the legis
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lature 13 ultra vires or Intra  vires 1n reference to the powers of
legistation which are granted by the Constitution to the particular
legwlature  If the law made by a particular legislature exceeds
the authority or the power given to 1t by the Consuitution, such law
would be ultra vires and invahid  That s the normal thing that
fhappens in all federal constitutions  Every Iaw 1n a Federal Const-
\tution whether made by the Parliament at the Centre or made by
the legislature of a State 1s always subject to examination by the
judiciary from the pont of view of the authority of the legislature
makng the law  The *due process clause 1 my judgment, would
gwe the judiciary the power to question the law made by the
leguslature on another ground  That ground would be whether
that law 18 1 keeping with certawn fundamental principles relating
to the rights of the individual In other words, the judiciary
would be endowed with the authority to question the law not merely
on the ground whether 1t was i excess of the authority of the
Iegisiature, but also on the ground whether the law was good law
apart from the question of the powers of legislature making the law
The faw may be perfectly good or valid so far as the authority of
the leguslature 1s concerned  But, 1t may not be a good law, that
15 to s2y, 1t violates certain fundamental princip es and the judi
1ary would have that additional power of declarng the law
mvahd  The question which arises i considering this matter 1
this  We have no doubt given the judiciary the power to examme
the faws made by different legislative bodies on the ground whether
that law 13 10 accordance with the powers given to it The ques
ton now rased by the introduction of the phrase *due process’ 1s
whether the judiciary should be gwen the additional power to
question the laws made by the State on the ground that they violate
certaun fundamental principlex

There are two views on this point  One view 1s this that the
leguslature may be trusted not to make any law which would abro-
ge the fundamental rights of man, s o sty, ¢he fundamental
nights wlich apply to every individual and consequently there 15
no danger anising from the introduction of the phrase ‘due process’
Ancther view 15 thys  that 1t 15 not possible to trust the leguslature
the legislature 13 hkely to err, is likely to be led away by pasaon by
paty § ) by party d

and the legal may
oy
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make a law which may abrogate what may be regarded as the
fundamental principles which safe uard the individual rghts of a
citizen  We are therefore placed in two difficult positions  One
1s to give the judiciary the authority to sit in judgment over the
will of the legislature and to question the Inw made by the legis
lature on the sround that 1t 1s not good law 1 consonance with
fundamental principles  Is that a desirable princaple ? The second
position 18 that the legislature ought to be trusted not to make bad
laws It s very difficult to come to any defimte concluston There
are dangers on both sides For myself I cannot altogether omt
the possbility of Legislature packed by party men maling laws
which may abrogate or violate that we regard as certain funda
mental principles affecting the ife and loeity of an indwidual
At the same time, I do not see how fi e or szx gentlemen sitting 1
the Federal or Supreme Court examining Jaws made by the Legis
Jature and by dint of their own mdividual conscience or therr bias
or therr prejudices can be trusted to determune which law 15 good
and which law 1s bad It 1s rather a case where a man has to sail
between Charybdis and Scylla and I therefore would not say any
thing I would leave 1t to the House to decide i any way it
likes *8 We hnow that ultmately the Constituent Assembhly adop
ted the phrase PROCEDURE ESTABLISHED BY LAW and
thus decided to drop the American principles of judiciary  the
due process of law
Summ;ng up th= abo e discussion it is to be pro ed that our Con
stitution 1s based on the 1deals of Socialistic Humansm  Secondly
much that was aimed and promsed foi socio economic eman
cipation of the masses has been included 1n the Duective Principles
1e Durecttve Principles 1re the agencias for achieving the ideals
of Sociahsm Humanism and egahtarian society  Through
Directive Principles a new social and economic order has to be
established to bring about conditions and grreumstances of Econo
muc and Social Justice and real equality of opportunities  Thardly,
Directtve Pnncxprcs' are of dynarmc nature many of 1ts articies are
the fundamental rights of futhle Fourthly if some Articles of
Fundamental Rights Chapter come 1 conflict wath the provisions
of the Directnne Principles hrough which the aims and expectations
of a new soctal and economic order are to be realized they should
¢
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be amended, and finally the vacious Articles and the ansntuum;
154 whole should be viewed and understood m continuation O

the hustorrcal evolution of pohtical eals, that 1s the Constitution
should be studied 1 orgamc relation to s hustorical backg'round
and historical consequences ‘ .

A has a socual function to perform,
but a'If‘lte‘:lt(E:nlst:::’xl‘lll:::!ngf 5;(:‘]3] revolution and a ymghtly weapon
10 1chieve socio-economue Justice through effertine 1mplementation
of the Dhrectnve Prmciple of the Siate Pohicy  Whepever 1t
found that some Fundamental Ruhts create difficulties for. the
implementation of the Directive Principles the former have to be
amended sutably  Commenting on the wsue Lx Chiel Justice
Shiy Gagendra gadkar emphatically puts forward fis views in the
following words N N RN

It will thus be clear that the concept of a wellare state

changes the entire compleubn of the role of democracy
towards soctety Dewocraty ¢in no longer be a pssivé
witness to the socio-econofmic struggle and tensions It has
togwve up its policy of non ignment in such disputes
because if the state 1s non aligned

the resuls of the struggle
sa i 1

g The fight the nich and
the poor  the ed d and the undd i the ploved
and the unemployed the healthy aud the sirk 1s an entirely
unequal fight all adiantages being on one side and all
disadvantages bewny, on the other  If the state  were to leave
the decision of thus fight to the unfettered rule of the free mar
ket the behef that the survival of the fittest 15 the natural
law then of course, the demoerdtid way of life wall be
powerless to meet the chall thrown by

As soon as the democratic state embarks upon this adventure
of achieving the ideals of a welfare state
tuens to [aw as sts greatest s an the crusade

1t mevitably

‘The function
of the democratic state and ts role assume wider proportions
and cover a much larger horizon and in assisune the state
to achieve these ever expanding objectives the function and
the rale of law correspondingly tnlarge and cover 3
wider horizon It 13 n ths sense thay the role of hawaun o
d

1¢ state 15 mntegrally ¢ with the role of the
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democratic state stself vis a vis its obligations to the citizens
of the state  Wereach a stage in the progress of the
democratic way of ife where law ceases to be passive just as
democracy ceases to be passne and the purpose of law
ke that of democracy becomes dynamic  and that naturalh
rases the eternal question about the adjustment of the claims
of individus! hberty and freedom on the one hand, and the
claims of social good on the ather Itis this dual which 2
dynamic democracy has to face and st 1s 1 the harmonious
and rational settlement of this dual that law has to assist
demoeracy  That takes us to the qu s 101 which ne have
posed for our discussion—the relation of faw with hberty and
socral Justice 29

The dynamic element of our Constitution has been mainly
ncorporated 1n the Chapter of Directive Principles  If we want
to establishud expected socal cir as enst d an the
Directive Princaples the citadel of economic power has to be
broken Around some Fundametal Rights of the Indian Consti
tution a fortress and a citadel of Vested economuc power has been
sought to be established  The Directive Principles of our Constitu
tion are thus a dynamc agency for the establishment of welfare
state to bring about desired socio—economucal reorgamization
based on fair and equtable distnbution of wealth and opportunity
Thev are the objectives of National policy

O 9



The origm and background of the problem of the
conflict of fundamental rights and directive priseiples

-
1t has bren powntd out tn the previous chapter that there are

contradictory assertions about relative values of Fundamental Rig

hts and Directive Principles by eminent authorities  In this Chap-

ter the orgin and background of this problem 13 proposed to be
discussed

Arucle 15 (1) of the Indian Consttution reads “The State
shall not discrimmate agamst any citizen on grounds only of reli-
gion race, caste sex place of birth or any of them ** Clause {4) of
this Article was inserted after the 1st amendment of the Constitution
n 1951 which now reads as“nothing in this article or 1a clause
(2) of Article 29 shall prevent the State from making any spectal
provision for the advancement of any socially and educationally
backward classes of citizens or for the scheduled Castes, and Sche-
duled Tribes  This amendment was made to remove conteadictory

2t 1 these two chapters and specially as a result of judgement
of Supreme Court 10 famous cases of * Dorawajan V/s  State of
Madras and CR  Srmwasan V{s State of Madras 30 (AIR

1951 case No 270, 271)  The facts of cases are as under

“It appears from the judgement of Dass] (Justice) that
the State of Madras maintained four medical colleges and that only
330 seats were lable (for ad ) for stud

1n those four
colfeges  Out of these 330 seats 29 were reserved and the rest were

apportioned hetween four distmct groups of districts in the State,
stntlarly the State of Madras maintained four Engneering Colleges,
and the total number of seats available (for admission) for students
i those Colleges were only 395 Out of these, 3% seats were
reserved and the rest were “apportioned between the same four
dustinet groups of disiricts  For many years before the commence-
ment of the constituion of India  the seats in both the Medical
Calleges and the Engineering Colleges so apprortioned between the
¢ four disunct group of dustricts used to be filled up according to
{certain proportions set forth 1n what used to be called the communal
‘B D Forevery 14 seats to be filled bv the selection commuttee
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candidate used to be selected strictly on the following basis

Non Brahammn (Hmdus) 6
Baceward Hindus 2.
*Brahamms ¥ 2
Haryans 2
Anglo Indinn nd Indian Chestians 1
Mushm 1

Subject to the aforesaid regional and what have been claimed
to be protective provisions sclection from among the applications
from a particular community from ench of the group of distreets
used to be made on cortaun prineiples based on 1cademic qualin-
cations and marks obtained by the candidates Now
on 7th June 1950, Shrimat1 Champakam Dorawapn made an
application to the High Court of \Madras under Article 226 of the
Constitution for the protection of her fundamental rights under

Article 15 (1) and Article 29 (2) there of By ats
judgement on 27th July 19,0 the Hich Court of \Malrasallow
this apphication The Sta e of madras thersupon appealed

to the Supreme Court a_unst this yjudgement  Shr: @ R Nivasan
also filed 1 pention praying for a writ of mandamus or any other
writ restraimin,  the State of Madras and 2l officers thereof from
enforcing obsesving mauntarmung or followsng the communal G O
1n and by wlich dmussion 1 the Engineering Colleges was sought
to be reyulated 1n such manner as to infringe and involve the vipla
ton of hus Fundamsntal Raght urter Artcle 15 (1} and Article 29
(2) of the Constitution By the same judgement the High Court of
Madras altowed this apphcation alio and the State of Madras
filed an appeal to the Supreme Court against it 81
Supreme Court turn=d down th~ app al of \adras State and
gave decision that G O (Cammum\) nfringed the Fundamental
Raghts of the original petmoners Both before the Madras Hygh
Court and the Supreme Court one of the pnats urged on behalf
of the State was that the provisions of these Articles have to be
e denm wik hen dneddes o e Tomsuunion, that Artdie
46 (of Dicectne Punciples) enjowns the State to promote with
spectal care the educational and economuc mterests of the weaker
sections of the community and 1 particular of the Scheduled
Castes and  Scheduled Tribet and with protecting them from
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so 1al iustice and all 1orn o° exslowation and that this Acticle
finds a place m part IVth of the Con titution (of Directive
Princioles) whic lays down certain Directive Prin sples of State
policy and though these provisions are not enforceadle by any
court, the prmciples theremn lasd dovn are ne ertheless
fundamental for the Government of the country and
further Article 37 makes 1t obligatory o7 th pact of the
State to apply these principles m makmg Laws These argu
ments and contentions were however reject d by both the Courts
The High Court of Madras and Supreme Court of india On
the question of the relauve value of chapter I and IV of
Fundamental Rights and Directive Principles
Justice Das J remarked,

¢ The learned Advocate General appearing for the state of
“adras contends that provisions of this Article32 have to be read
along with other Articles 1 our Constitution  He urges that Article
46 charges the State with promoting with special care the Educat
1onal and economuc wmnterests of the weaker section of the people

The argument 15 that having regard to the provisions of
Arucle 46 the State 1s engitled to maintawn the communal G Q
fixing proportionate seats for different communities and if because
of that order which 1s thus contended to be valid 1n law and ot an
violation of the Constitution the petitsoners aye unable to get
d m theed 1
of thewr constitutional rights

respectively

there 1s no infringement
Indeed the learned Advocate Gen
eral of madras even contend that the prowvisions of Arucle 46
override the provisions of Article 29 (2)

We reject the ahove
noted contentions completely

The Dsrectne Principles of the
State policy which by Article 37 are expressly made unenforceable

by a court cannot override the provistons 1n Part IIT of the const:

tution, which notwithstanding other proasions are expressly
made enforceable by appropriate writs, orders or direction under
Article 32 The chapter of Fundamental Rughts 1 sacrosanct and
18 not hable to be abndged by any Legsslapve or Executwve Act o

Order except 1o the extent provided 1 the appropriate Article m
Part 111 The Directive Principles of State poticy have to confo m
10 and run subsidiary to the Chapter of Fundamental Rights In
our opunion that 1s the correct way in whuck the provisions found

1 Part 11T and 1V of the G have to be und

d 3.

-
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In conclussion on hehall of the Supreme Court he furthes
muntained “Take the case of §hrn C R Shra Nivasan
Tt 1s not disputed that he secured a much larger number of marks
than the marks secured by many of the Non Brahamin candidates
and yet the non Brahanun candidates who secured less marks wall
be admutted but the peutsoner Shra Nivasan will not be admatted

what 1s the reason for tius denial of admnsion except that
he 1s 2 Brahamun and not a not Brahamin ? he can not get
any of the seats reserved for no fault  of his except that he 15 2
Brahamin Such a denial of admission can not but be
regarded as made on grounds only ot lus caste It 1s argued that
the petitioners are not depied admussion only because they are
Brahamins but for a varety of reasons e g (a) they are Brahamuns
(b} that Brahamims have an allotment of only two seats outof 14
(c) and that these two seats have already been filled up by more
merttorious Brahtmin candidates This may be true so far as
these two seats are concerned but this hne of argument can have
no force when we come to consider the seats reserved for candidates

of ather commumties The cf 1 the 1
G O procecds on the basis of religion race and caste In our
view the classifi made 1 commrunal G O 18 opposed to and

constitutes and clear violation of the Tundamental Rights For the
reasons stated above we are of the opinion that communal G O
being inconsistent with the provisions of Article 29 (2) n Part IIT
of the Constitution 15 void under Arucle 13 34
On careful perusal of this judgement many important ponts come
Lefore us for deration This Jud; seeks to establish a per
petual principle of interpretation not only of Fundamental Rights
1n relation  to Directive Principles but also to other provisions of
the Constitution s well 38 This judgement says 1n most expheat
and categonical language The Chapter of Fundamental Rights 1s
sacrosanct and not hable to bo abndged by any Leguslatwve or
Executive Act or Order except to the extent provided i the app
ropriate Articles  This means a categorical emphasis that there
15 no Legislative or Executive Act or Order which can abridge the
operation of thrs Chagpter save as provided in the appropriate
Article  Tlus assertion does not appear to be fully correct The
suspension of the Fundamental Rights canbe brought about by







[ 20 ]

the Con titution whilé inte preting I'undamental Rights  Thisisa
sort of attitude of untouchability towards the Directive Principles,
1n favour of high caste Articles of Fund ! Rughts supported
s such by the Courts  If the historical background of our Cons
ttutien and debates mn the Constitient As embly were kept 1n
mnd such situation would not have come and the Articles of Cha
prer III should have heen considered along with other Articles of
the Constution including those of Chapter IV For a balanced
and harmonious view A Consntution likewsse {like 3 statute)
must be read as a whoele The whole Constitutson 15 to be exam:
ned with a view to determuming the mtennon of eact part, and the
Construction must be uniform  Particularly the Constitu 1on of
India 1s avery detailed one and the whole of st has to be read with
the same sanctity without giving undue weight to any part eg
Part III except to the extent one s legiimately and clearly Lt
ted by the other 37  Further Willoughby has been quoted by
D Basu ‘The Constitution 18 a logical whole each provision of
which 1s an integral part thereof and 1t 1s therefore logically
proper and wndeed imperative to construe one part 1n the light of
the proviston of the other part 38 It s not the question of one
or two Articles of Tundamental Right Chapterin relation
to those of Directive  principles  but about the relative values of
these parts of our Consutution 1 their totality and of
the overdue emphasis  that Chapter of the Fundamental
Rights 1s sacrosanct and 1ts Articles are not to be viewed
along with other Artcles of the Constitution 3° In fact
the question of therr relative values and importance
hinges on much broader 1ssues such as on the realization and esta
blishment of 2 new social order free from economtc explottation
and how certam Articles of Fundamental Rights Chapter are in
terpreted so as to block the entire | 1 process® The probl

of 1he relative value of these two chapters must be viewed in rela
won of Agranan reforms nationahization of key mdustries and
services etc, and the realization of the society as epresscd 1 th
Aracles of Directive Prmciples mainly such as welfare of the
people by the establishment of a soctal order tn which jusiice

ccial economic  political shall inform all the tnstitutsns of the
national Life and that all eitizens have adequate means of hiveli

)
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oot 1) atthe ccononic systers deas not reault an the conteatraning
Mw alth and meam o firoductian are nnt wed to the en nm nde
tament  thar ewret™nd and control of the material revnitres are
i trtrited fir the cotimon grod where there 33 o explnistion
fredb eonmic b ctsuties and presoure ete. The gaese n
the re ative salue of thell two cupten becare practic Adgrdem
roronly In tf e case which we have daeared b tha chap e v
Champakam sa & wte 150 dra but sbo o nther impastant d
sint of the cours ey AMon Lal v Sate of UP (VIR
Aahatnd 257) Rar otwar Sighiva bare of Bihar b sl
b frre the commencement of the oty uon the Goveramen o
Uttar Pradesh eoncenned the $dea of runming the toad Frangme
Services 14 State monopoly and with s view o ot th prnae
lusowners who were already an ficld theyov roment beyan b
encel the permnats already nsued to provate eperatons aexercoe «f
s power under Sec 42 {3) of the \Mator Letucle Act 40 On the
cemmencement of the Constitutirn some of the private cperatces
whoee permits had been cancelled filed petinons under Arucle
226 of the Conunution prasinp fir declanng the use of the sud
Act as unconstitutional as st gafanged their nehts guarinteed by
Article 19(1) of the Constutution  The mapmty dectts n of the
Allahabad Hyh Court declared that the action of the State was
une mstutienal  The State feht that no scheme of nattonalizats in
of anmy trade bunness industry or servace would be poutble
because all these steps would be declared unconstitutsonal by the
courts that the actions of State infringe the Fundamental Rights
of the anzens  Alany Acts dealing with Zamindan aboluon
were abso declared unconstirutional because 1t was interpreted by
some Courts { { Bihar Kameshwar Singhas State of Bibar}as
that they infringed cerrars fundamental rihits of the ctizeny
Thus we note the significance of the problein of the refatine value
of these Chaptersis not related 10 one or tw » Articles here and
shere 5ot on the point whether Srucle 46 overnide s the provision
of Article 29 {2) or vice ver a, but on broder 1ssurs of natianal
Social and Ecopomic Poly sy and the oppesition « f entrenched
vested interests taking shelter b hind some Fundimental Rights
The problem under ducu non 13 to be yiewed and sudged m thay
context of broder 1ssues at s1ake
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It 15 to be noted that 1f the deciding Court doc not keep in
mind the historical background and  debates m the Constituent
Assembly 1t may arrive at conclusion which may not be warranted
by the actual facts  This point 1s betng llustrated in the following
Tnes Insupport of Ius arguments in the judgement of Champa
ham v/s the State of Madras,43 Justice Das further sad * It will
be noticed that Article 16 which guarantees the Fundamental
haght of Equahty of Opportunity 1y matter of public employ
ment and provides that no citizen shali on grounds only of religion
rac caste sex descent, place of tirth residence or any of them
will be mehigible for o1 discrimunated ajawst n respect of any
employment or office under the State also mcludes a speaific
clause 1n the following terms Nothing 1 this Article shall prev
ent the State from making any provisn for the reservavon of
ciuuzens which in the opinton of the State 13 not adequately repre-
sented n the Services under the State 43 He argues that accor
ding to thisspecial provi 1on the State was meant to make peserva
tion for employment 1n the interest of backward classes but no
such rescrvation was wtended by the makers of the Constitution for
admisston 1n to educational institutions otherwise stmilar provision
would have also cxisted 1n the Aricle 29 If 1he arguments
founded on  Article 46 were sonad then clause 4 of Artcle 16
would have been whollv unnecessary and redundant Seemng
however the clause (4) was mnserted 1 Arsicle 16 the ommussion
of such an expre s provision from Arucle 29 can not but be regar
ded as sinificant it may well be that the intention of the
Constitution ws not to 1ntroduce 1t all ¢>mmunal consideiations
in matters of admt sion 1Nty any educational nsuitution mauntar
ced by the State or receving ud out  of State funds Fhe prot
ection of backward classes of citizens may requure the appointment
of members of backward classes 1n State services and the rcason
why power has b en given to the State to  provide for the reserva
uon of such appomntments for backward classes may under those
be und d  That cons:id however was
not obviously considered necessary in the case of admisston nto
an educational wmstitution and that may well be the rensons for

the omissian from Article 29 of a clause sumilar to clause (4) of
Articlo 1R 44
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du- to that decision of the court the relevant clause for the prote-
ction of backward classes for admussion in educational instituttons
hAs been insested 1n the Constitutions as a result of fist amend
ment of the Constitution

To mke the matter more clear fet us see what happend n the
parliament when the Bill for the Ist amendment of the Constirution
was under co sideration  Pandit Nehru smd wn Lok Sabha [
come now tn d al with those three special Articles on whicha

great deal of argument has turned * ‘he He use knows very
well that this ma ter cime up 1n this particular form because of
certain happenings in Madras The Government of Madras

State had 1sueda G O —I don t know 1ts details according to
which cerramn reservations were made for certun classes and
commu u tes  The High Court of Madras said that this G O was
n tmorder that it wasagamnst both the spint and the lester of
the Cc nstitu son Nevertheless, while st 13 quite vahd and
we bow to the decision of the High Court of Madras 1 this
matter the fact remains that we are faced with a situatron for
which the pre ent generation not to blame  Therefure some crt
of special provision must be made We htve to do some thing f r
the commumties which are backward educationally economi
cally and in other respects 1f we wysh to encourage them 1n these
matters Ve come up agamnst the difficulty that on the one hand
1n our Directive Principles of Policy we talk ot removing mequa
hities of ramsing the people n every way socially, educauonally
and economically of reducing the distances which separate the
groups or classes of individuals from one another on the other
we find ourselves haudicapped m this task by certain provisions in
the Constitution We have to give them opportunities
economic educational and other Now, 1n wanting to do so we
find \hat we are up against certamn provisions in the Constitution
regarding equality and non di crimmnation  We arrive at a pecu
har tar.Je namely that we cannot have equality because in
irying o attamn equality we come up agamnst certain principles of
equality laid down in the Consttunon Th tisa very peculiar
pesitton We cannot have equality because we caunot have non
discrimmation foraf you are thinking of raising those who are
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down you arc somehow affecting the status quo, undoufl;tedly,
vou are thus smd to be discriminating because you are a ecting
the statusquo  If this argument s correct, then

we cannot make
any mager change m the statusquo  whether 1 the economic or 1n

any other sphere, Clearly, whatever Jaw you may make you have
10 make some change somewhere We cannot ignore the
exishng facts  Therefore one has to heep a balance between the
facts s we  find them and the objectves and 1deals that we mun
at I we stick to the exwsung facts alane then we are stahic and
unchangmng and shall be gving up our objectnes and the Direc
tne Principles of Policy lad down i the Constitution
Hence we must find a ruddle way between our objectives and
the exssting facts  We must keep our 1deal yn view and then take
steps which will gradually carry us 1 that direction £¥

The important pomt for d

and  und d
1s that due to

historical consequences society o India
asafact came to bedivided intovamous strata  Those who
iiave remamed backward have to be  elevated and naturally the

State has to make spectal provisions according to the directions
of the Directwe Principles

Now these special prousion, come
m the way of Right of Equalty gnaranteed under Fundamental
Iuhts Chapter  Thus a situation anses where the rights of back
ward and poores communmttes a3 envisaged in the Directive Prin
ciples come n conflict with the Fundamental Rughts of other
cmzens  This again becomes a question of contradictions between

Disectne Principles and some Articles of Tundamental Raghts and
which of the two should get priocsty

Nobody will deny that
those who are backward should be specially encouraged I the

waccepted 1t s imperative that the force of some Fundamental
Raght, which oppose this programme  hasto be diluted Before
dependence our leaders have been emphasizing that backward
sections of the community will be encouy aged and uplfted How

can we now abstan from that duty and those promuses *  Should
we allow gts matenalization to be

hamptred by certain Funda
mental Raghts > XM 1t 15 done 1t will tantasount tobe gotng back
on the previous 1nd p and Pagl can nog
raman a silent spectator to this tragedy Therefore 1t 15 suggested
that for evaluation of the true value of Duectve  Princaples

n
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relation to Tundamental Rights consideration should be guento
It torical facts 1nd ther consequences and the Fund al Rights
should be mterpreted and understood 1n this context and not 11t
wsolation of other Articles of the Constiution and facts of the
society That 1s why 1t has been said 1 the mtroductory chapter
that no theory of State and Con utunons 1s ever mtelhgib ¢ swen
the context of uts historscal phase and the society for which thev
work If there were not so much differences and mequality bet

ween different sections of the Tndian commumty and social and
economical conditions were on equal plane then of course the
arguments and dewtsions held by the courts would have been
appropriate but 1n the context of the existing conditions the con
cept of Equ-lity and property 1n relation to Fundnmental Ruchts
has to be modihed nd amended according 1o the provt tons of
Directive Prmnciples There ore one sl ould heep a balance between
facts as we find and the objectives and 1deal that we aim at Hwe
steik to the existing facts alone then we become statc and unchan

gine and shall be gnang up  our ohjectives and the Directive Prin

eiples laid down 1 the Consutution  Thus 1t 1s submitted that the
Auticles of T undamental Rughts should not be ntcrpreted 1 iso'a

tion and courts should nat take such a ngid atntude as was taken
anthe case of Champakam Dorawrajan Vs State or Madras that
Artr le< of Fundamental Rights shou'd not even be read alongwith
the Articles of Directive Principles and Chapters of Fuadamental
Rights 1s sacrosanct and the Directne Prnciples have to run as
subsidyary 0 Tundamental Rijhts This attitude of untouchability
of some courts 15 not helpful DNow we turn  our attention to the
question of relitne value of fundamental nights and Directive
Principle an relation of the baltion of Zamindar and other
agrarnn reforms and how obst icles were created by the defence of
fundamentl rights of property 1n the effective implementaticn of
these progrimmes  Prof kT Shah a member of the Consutuent

Assembly had anticipated that eourts anid tnbuoals may notgree

due impartance to the provsions of Directne Principles and so to

leave nobody m doubt he had sugrested an amendment an the

Chnstituent Assembly on 15th Nov, 1948 that n cluse {1) of
Article 1 of the dratt Constitution following words “Secular Fede

ral Sac1ibist Union  Le mserted nd the amended article mav read
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as “Tadin shall be a secular fuderal, socialist unton of States '8 To

explain the merit of this d and to emph the impor

tance of socialistic aspirations  to be included in the Constitution
he sad 1 the Constituent Assembly I am fully aware thatat
would not be quite a correct description of the state today i India
to rall 1t a Socialist Unon | am afraid 1t 15 anything but Secialist
so far But T do not see any reason why we should not insert here
an aspiration which I trust many n this House share with me,
thatf not today soon hereafter the character and composition of
the St te will change, changeso radcally, so satisfactorily and
effectnyelv that the countrs would become a truly Socitlst Unton
of States  He further said ¢ By the term ‘socralist T may assure
my frien-s here that what 18 imphed or conveyed by this amend

ment 15 a stite ;m which equal justice and equal opportunity for
exerybody 1s ssured, in which every oneis expected to contribute
by his labous, by his intelligence, and bv his work all that he can
to th mtumum capacity “nd every one would be assured of get

ting allthat the needs and all that he wants for mamtaimng a
decent caivilized standard of existence

I am sure this can
e aclieved without any violation of peaceful and orderly progress

Those who recogmise the essential justice in this term
those who think with me that socialism 1s not only the commg
order of the day, but 1s the only order 1 which justice between
man and man can be assured 1s the only order 1 which privileges
of class exclusineness property for exploiting elements can be dis
pensed with must support me 1 this amendment —— ——  If thus
rdeal 1y accepted 1 do not see that there 1s anything, ohjectionable
manserting this epithet o designtion or description 1 this article
and calling our Unton a Socialist Union of States Dy Ambedkar
who was the Charman  of the Diafung Commuttee acknowledged
the fact that much of the socialism has been ncluded 1n the Direc
e Pranciples and therefore there 1s nn need to acrept the amend
ment as suv.ested by Prof KT Shah, and thought that amend
ment wassuparlious and said “My Honourable friend Prof Shah
does not seem to have taken into  account the fact that apart from
the Fundamental Rights which we have embodied 1n the Const:
tution we ltave also introduced other sections which deal with
directive prnciples of state pohicy  If my honourable friend were
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to read the Articles contained in Part IV he will find that both
the Tegislature as well s the Execut: e have been placed by this
Constitution under certain defimite obligations as to the form of
their policy  Now to read only Article 31 which deals with this
matter It says
The St te shall in particular direct ats policv towards
securing—
(1) that the ctivens men and women equally have the
right to an adequate means of Lne thood
(11} that the ownership and control of the material resour
ces of the commumty are so distributed as best to
subserve the common good
that the operauon of the economic system does not
result 1n the concentration of wealth and means of
production to the common  detriment
(xv) that there 15 equal pay for cqual work for both men
and women
There are some otlier 1tems more or less in the same stram  What
I would like to ask Professor Shah 1sthis If these directive
principles to which I hive drawn attention are not sociahsitic in
therr direction and m their content I fail to understand what
mote sotrilism can be?
Therefore my subnussion 1s that these socialist principles
are already embodied 1n our Constitution and 1t 15 unnecessary to

accept this amendment 19
Cning a rgunder to Dr Ambedkar for not accepting his

amendment for the inclusion of werds that Bharat shall bea
sousah t state Pref KT Shah mauntammed that although socia
listac principles have been accepted in the Directtve Prmctples but
they will not be getting due importance and hence 1n turn tle
socialistic a prrations will alsa not recenve adequate regard and
respect from courts and therefore he sard in Constituent Assembly

The Dircetives are 1n my opinion  the vaguest loosest thickest
smoke screen that could be drawn against the eyes of the people
«nd may be used to make them believe what the draftsmen never
mtended or meant perbaps When those matters are brought
before the tribunals for acjudication or arbitration  they might
not be terpreted i the sense the people might beheve tho e

(u,
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clauses to convey’ 30 His anticipated apprehension has been
proved ¢ rrect by the attitude of the Courts regarding lhf relat1 e
values of Directive Principles and Fundamental Rights 21 If the
courts had taken a balanced view keepimg in mind the 1mportance
of Directsve Princaples sn relation to the factsof our history and
eusting social and economic condiions there would have been
1o need for the first amendment of the Consttution In oppowtion
to such a ngd atttude of the courts n relation to Drrectrve
Principles and Fundamental Rights Pt Nehru had to say in Lok
Sabha (14th March 1955) “I would Like to draw the attention of
the House to something that 1s not adequately stressed erther
Parhament or i the country We stress greatly and argue m
courts of law about the Fundamental Rights nightly so but there
1s such a thing also as directive principles of the constitution
Exven 2t the tont of meprating thess Lunghte read themaut
(Prime Munuster Late Pt Nehru referred at this occasion to Articles
37 38 39 of the constitutton) These are as the constitution says
the fundamental 1n the governance of the country Now 1 should
Like the House to consider how can you give effect to these pria
ciples if the arguments which 15 often being used even if T mav
say so with all respect by the Supreme Courts 13 adhered to® You
cant  You may say you must accept the Supreme Court s inter
pretation of the constitutions They are wiser than we are n
interpreting things But T say if that 1s correct there1s an
¥ diction 1 the between the Funda

mental Raghts and Directive Prnciples of the State Policy 52
Toset the matter nght which arose due to the supreme court s
decisions upholding the sanctity of the Fundamental Rights and
thereby blocking the path of the desired and ¢éxpected social and
economical reorgamzation he further sad g the tame speech
“Therefore again it 13 upto this parliament 10 remove that con

tradiction and to make the Fundamenta] Rights subserve the
Parectve Principles of State Policy* 53

The problem of the relative value of the Fundamental Rights
and directive Principles recently became a question of great
controversy and practical importance as a result of Supreme
Court s decision on the Constitntonal Valaduy of the Seventeenth
Amendment Act {Golaknath Case) and as a result of this 24¢h
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& 25th amendment Bill have been antroduced in the Parlia
ment 4 Howeyver the view of the ex Chuef Justice Wanchoo and
lus supporting colleagues of the supreme court were more
favouraby inchined to the view that for the establishment of
1 new social order for the implementauon of Directive Principles
lundamental Rights may be amended by the Parhament The
views of Ex Cluef Justice Gajundragadkar were also n favour of
amending the Constitution m order to ehmunate the opposition
of the some Fundamental Rights if need be He expressed his
views on this issue m the followin, words The concept of soctal
Justice thus takes within 1ts sweep the oljectne of removing all
mequabities and affording equal opportuniies to all citizens n
social affairs as well as economic activities All steps
taken by the Indiman lepulatures with a view to selving this
problem of socio-economic snequality are based on the doctrnine
of social justice Let us never forget that to the large class of
citizens who  suffer fiom stark poverty and its nevatable accom
panuments notions of indivadual freedom and hiberty 7re apt to
ound 2s empty words which obtuun popular cutrency only in the
drawing rooms of the tich and well to-do classes of citizens for
it 1s plun that hunger makes men impauent and  angry, and
immpatience and anger lead to blindness  In thewr tiuggle to face
the ursent and  piuless problem of poverty cizens may not be
able to 1ppreciate the theorctical simficance and grandeur of
the concept of indnadual freedom wnd Iiberty The cancept
of ocil Justice 1s thus 2 revolutionuy concept which gives
meaning and significance to the demoerauc way of lift 1nd makes
the ru e of law dynamic Vvhen Indian democracy secks
to micet the challenge of socio economic wmequality by s legis
latve process and with the assistance of the rule of law at
virtually seets to achiese economuc justice without anyv violent
confhicts As soon as the 1deal of a welf1te state1 accepted
by democracy 1t leads to one nnportant consequence and that 1s
that the claums of social justice must be treated as paramount and
prumary  and af the freedom  of the mdividual and his
mdnidual nights need to be regulated 1n  order to
aclicve  s0Ckal  Justice S Expressng  his  views further
about the deswrability of the amendment of the Consti
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tution to achieye socio-economuc Justice he says “\y pomt
1n mentioning some of these amendments 13 to illustrate my thesis
that mn seeking to achieve s0c10 teonomul justice democracy nd
the rule of law canmot ireat any propoution as absolute and am
prowision as infallible and beyond the pale of modification T
experience shows that some chiai ge has to be made democricy
and the rule of 13w do not hesitate to make the change b ¢ use
115 the very essence of sociological jurisprudence that ke hife
law tselt must benefit by experzence *39 Justice G jendragrdhar
thus 1s of oprnon that clums of socil Justice may require that
the freedom of the sndividual and his individual nights may b
regulated m order to achieve social jusuce  This means thatth
Fundamental Ryghts should be regulated m the interest of so 1al
and cconomie yustice  Secondly he also holds the view that the

Constitunon sncluding  Fundamental Pights may be suitably
amended

Thus m this chapter 1t has been discussed that how and why
the problem of conflict between some Fundamental Raghts and
Directive Princaples arose and how and why courts took a rigid
attitude and sought to establish a perpetual prineiple for the
nterpretation regarding relative values of these two chapters ?
It has also been pointed out that what were the reactron of Pt
Nehru as leader of the majority party and National leader to such
decisions and his explanation why these amendment were done ?
It has also been proved n this chapter that our comstitution 13
socialistic 1 aspirations and  much of there socralistic
aspirations have been included n the Directive Princaples
Dr Ambedkar gave an assurance on the floor of the House
of the Comstituent Assembly that Directive Principles  contain
saciahistic aspirations and they can not be ignored They are the
means to establish expected and promised conditions of the socsal
and economic justice and general welfare of the masses It has
also been painted out n this chapter that if the amendment of
Prof 1 T Shah to include words ¢ Socialistic State  was aceep
ted no ambiguity would have remalned about the true spirit of
of our Consttution and Dhregtne Pruaciples His apprehension
that 1n future courts may not give Directive Principles due cons:

deration has also proved correct It has also been emphasized
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mn this chapter that for 1emoving already exisng inequahues as
1 consequence of our history too much emphass on legal equality
1 not warranted and 1f the preexisung mequalines are to be
removed special concessions have to be given to the weaker scc-
tions of the community that 1s the relevant Articles of the Direc

trve Principles will have to be taken in to consideration white
interpreting the Constitutson 1n general and Fundamental Rights
i parteular  Assessing, the over all situation 1t 1s felt that for the
interpretation of the Constitution a balanced view should be taken

heeptng mpmy fictors in mind  and the superiortty of the Funda

mental Ridhts should not be upheld ngrdly 1n 1solaton without
due regard ty other provisions of the constitution and due weigh

tage should be gren to the actnal facts of social life histortcal
background and its consequences and 1f need be the proceedings
of the constituent assembl, may be referred to find out the views
of the framers of the constitution

¢



‘

3 Historical bachground of the aims and aspiraniens
of the Tndian Constitation

1t has been pointed out earker that the evaluation of a Cons
utution and its nstitutions should be done in relation  to the
hutorical background  In this Chapter it 1s proposed to study the
historical  background of the aims and aspirattons of the Indian
Constitution  Late Pt Jawahar Lal Nehru was one of the chiel’
archutects and gmding spint of our Constitution  His smpact on
Indian Constitution has been very great both 1n 1ts formative»?
as wellas operative phase 38  He set the Constitution on right
direction It was he who had the privilege of 1ntroducing the
Objectives Resolution 1 the Constituent Assembly which formed
the backbone of our Constitution 3¢ The Olyectives Resolution
1sthe yardstick by which the true evaltation of the letter and
spirtt of our Constitution 15 to be done It s therefore quite natu
ral to enquire how this great leader felt about the problems of
Indiwn masses® What were his dreams and  expectations of a free
India> How he thought the problem of the masses could be
solved®> He had no doubt some differeaces with Mahstma
Gandhion  some wmsues yet he was accepted his pohitical herr
Gandhiyt knew that Jawahatlaljs was the man of future As early
as 1929 Gandhip said about Pt Nehru ‘In bravery he {Nehru) 1s
1ot to be surpassed Who can excel lum in the love of the country?
“He 13 pure as crystal hess truthful beyond suspicion  He
15 a knipht sans peur et sans reproche  The nation 13 safe 10 hus
hands 0 Most appealing wasPt Nehro s enormous capacity
for constructive work his sustagned wall power apa drve his aby
ity 1o toncerve of concrete long range plans for the future deve
topmeny of this greatly underdeveloped and greatly oppressed
countty  Through us continuons efforts he created a place for
soctalisti~ ideclogy in the Congress Organization and India  He
had many strong opponents on the iswue of socialism in the Cong
Tess tself but the important powt 13 how through Ius sustained
eiforts he won the opposition and made them agree 10 s views
It s but natural that this great leader who was the gudipg spnst
of our Coonsutution must haye wcorporated 1 1t hiy adeals of
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socialt m, that 131t was mpossible for hum to  associate hamself’
with any Constitution which was not in harmony with his socialis~
tic 1deals  He conustently felt compassion for the poor and the
oppressed and fought agarnst all sort of injustsces-Pohitical Econo-
mic or social 1n the country and even on the International plane
His speeches in Lok Sabha at the ume of the consideration of
amendments of Artcle 31 {Ist and Fourth Constatutional Amend
ment Bills) his pas tonate zeal for bringing about a new social
order through Directive  Principles of State Policy, his anger for
those who sought to block the programme of socio economic
reorgamzation under the cover of political guarantees of some
T'undamental Rights can be better appreciated and understood 11
the context of this background Now we will trace the influence
of soctalism on Pt Nehru and 1n turn hus  nfluence on our Constt
tution through a short historical study of the evolunion of the
ideals and aspirations of our frecdom struggle and how the prob-
lems facing the country were plinned to be solved® The Const1
tution 1s after all an ipparatus an instrumeat to realize the dreams
and hopes and expectations of the people 1he deferders of the
sanctity of property rights and such oth ¢ related su'ye ts wonld
have appreciated the real value of Directive Pria 1ples af thes
had kept tn mund the picture of free India which was drawn
during freedom struggle and the views of Pt Nehru which he he d
even so much earlier His views on vatal 1ssues such as property
rghts nationahzation of the key 1ndus ries and s rnces and
means of production of wealth economic justice and equality
agrarian reforms including abolion of Zamudar: and other
means through which the emancipation of the oppressed masses
could be brought about have followed a continuous pattern If
the historical background of our freedom struggle 1s 1gnored one
cannot realize the importance of socialtstic pranetples of our Cons
ttution  If the socialistic elements of the Indian Constitution
wre 1gnored one muses the real spirst of the Constitution Despite
Ius early attraction to Marxism as a possible cure for India s
«conomic slls at no time did Pt Nehru favour communism as an
tdeal form of Government for India because he was basically
opposed to any sort of regimentation It was after all the human
aspect of socialism that aroused hi enthusiam He had no
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imterest whatsoever i Hixed dottrnawre approach ot the wevitas
bafity of a bloody vevofution i order to bring about the needed
soca) and economc emancipation to be realized because he had
faih 1n the progressve democratic socialisn
These views of Pt Nehru that peace and stability of 2
commumty and the State depends on the equal ditnbution of
property have also been supported by other emnent pohticat
wiiters and thunkers e g Madison wrote “The most common and
durable source of factions has been the varous and unegual
distribution of property  Those who hold  and those who are
without property have ever formed distinct nterest m society ‘82
Prof Harold Laske also supporting such views writes *It remains
historically obyious that a community divided 1 to rich and poor
1, when the latter are numerous, bt upon the foundations of
sand 84 If mtempts to equalize econorme  power are frusirated
under whatever rights there will be a constant friction between
the rich and poor the *haves  and ‘haves not and these will pro-
duce a serious threat to the sery existence of the State  Insuch
circumstances Pt Nehru nghtly warned that ‘no single Funda
mental Raght can survnve any grave danger 16 the statg~——san~
We have een the most perfect of constitutsions upset not because
they lacked perfection but because they lacked reality because they
fafed 10 deal with the real problems of the day "3 Commen
ting on the need of new  ady tments Pt Nehru further 1ad “Bat
Twould ke to put st to them and to others that their security
ultimaztely liesn @ stable economic system and notan the law
courts or 1n anything else  1f there 15 no peace between them and
the yast agranan population, they have no secunty  That system
cannot contmue & does mot matter what your Fundamental
Rights might say what your Consttution mght say or what your
courts might say «f you refuse to see beyond these you will arnve
3t 2 revalutinnan, wsation whash vk e 2 e 1‘nmgs e
have to consider the reality and read just aurselves put an end 1o
the big zamndan system, reform our land aystem make 1t prog

ressive and modernize t 84 Thus he adyied capsabsts and
Zamindar classto adapt t} 3}

fundamental righes

10 new of

The above quated view of Pt Nehrn and the abstracts and
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speeches which are to follow 1n this chapter will give an nuide
view of those 1ssues for which the Nation fought for independence
and the 1deals {ir the achievement of which the Indian Con titu
tion was really framed and will create a better understanting of
the relative importance of Directne Principles Whatever has
been included 1n the Direct: e Principles has been commented
upon and elaborated by Pt Nehru in Ins speeches and wntings
betore and after independence He emphatically martamed his
disfavour of capitalistic society and concentration of economic
power 1n private hands  He was 1n favour of abolition of Zamin

dar: and other intermediaries on land and was i favonr of
creating new conditions for economic and social Justice for better
deal to labour and other working classes for creating humane
conditions of work compulsory primary education at state ex

pense spectal treatment for the benefit of women and children
and backward sections of the community the promotion of health
and the standards of nutriion to secure a decent standard of
lfe ¢ He emphasized that the struzzle and conflict berween
nations and betwcen people of the same country was due to
capitabstic  and  acqusitive  tendencies  If  the pro

gress of Directive Principles 15 sought to be blocked by some
Fundamental Rights the entire edifice created m the form of
hopes and expectation of a free India will collapse If the prow

sions of Directive Principles are not reabized it wilpot be an
exaggeration to 311 that the entire process of hustory and back-
ground of owm treedom struggle will be stultified and the whole

process will become abortive and purposeless

Pt Nehuu s attachment to socialism started duning Ius student
career at Cambndge and throughout his life this artachment
contunited and he always emphasized that political independence
has smeanngful sigriificance 1t Teads to social and economic
independence According to hum Congress was a bourgeoise organt

atibti 1n 1ts early phase and was cut off from the masses and
worked for the henefit of the upper class onh  such as Indian
industrialists and  budding capitalists and In.lish educated
Indins who watited more and more concessions and Indiamization
of the Services The Congre s came i the contact of masses
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ofter the advent of Gandlip and under hus influence and gw
darce the congress organization and its workers in-tubing Pt
Nehru gradually moved towardsthe masses ¢Just then a new
interest developed m my hfe which w1s toplay an mpor
tant part in later year I was thrown inte contact with the
peasaniry 1 got entangled in the huan movement That
entanglement grew i Jater years and influenced oy mental out
loat greatly A new picture of India seemed to rise before
me naked starving crushed and utierly muerable And
theur fasth filled me with a new responsibility that frightened me
Ilstened to ther mnumerable tails cf sorrow their crushing
and ever gro\/:rxng burden of rent illegal exactions ejectments
from the Jands and mudhuts  surrounded on all sides by vul
tures who preyed on them Jamindars agents money lender
Powe  they totng all day to find whit produced was not
their s and their reward was kicks and curses and a hungry
stomach the progressive pauperization of peasantry had heen
gomng for a long time  'what amazed me was our total 1gno
tance 1n the cities of this agrarian moyement, 1 realized more
than ever fow cut off we weie from our people and how we
lived and worked and agttated 1n a little world apart from them

This real aton tame to me duriny these Partapgarh
visits and ever since then my mental preture of India always con
tams ths naked hungry mass *¢¢ This picture of abject and grin
ding poverty of hasans and laboureis we rhing on the land created
 great hatred 1n the mind of this leader for ths svstem  which
produced this misery~the Zamndari system  Hew much hwt he
must have felt when the process of Zammdar: abhuon and the
steps to give land to the tiller were sought to be blocked through
the mterpretation of some Atticles of Fundamental Rights by the
courts ®

He became convinced that to alleviate the sufferings of the
Rasans and labourers Zamimdari svstem. must be abolished Pt
Nehru s further iterest in socialism 1s traced through the follo
wing abstracts we even tried a3 early as 1926 to draw up a
mild coc1alist programme Ve declared that the exsting land
s\stem must go and that there should be no mtermediries between
the States and the cultivators 1 wnted to spread the weology of
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soctaliem specially among congress workers and the tntellizenua
for thuse people  who were the backbone of the nauonal mo e-
ment thought largely 1n terms of narrosest nationalsm o7

Commenting upon the state of society of India then  and
what are the dutes of the State (He ofcourse expected the Indian
State to do all th_s~ thin 3 afier Independence) he sad “Today
we see 1 societs i which there are  trumendous differences bet
ween man and man  great niches on one side and  great poverty
on the other Some people Iive an Iuxury without doing any work
wlulst others work from morning ull night sith no rest or lessure
and yet have not got the barest necessities of Wfe This cannot be
right It 1s the negation of Justice It 15 not the fault of our ind1
siduals wha bappen to be rich Tt 1s the fault of the system and st
is upto us 1o change this system shich permus of explatation of
man by man and produces so much musery - Fvery man
and woman must hae the opportunity to develop to the best of
hus or her abily Honour and merit mu«t come from
ability and hard work and not  because of caste or birth or riches

but treated s equal with equal nights to share thes coun

try and all it produces There1s very little education
very hutle santtation or melical facilitres In other coun

tries 1t 13 the bounden and first duty of the state to give free educa

tion toevery person  free medical facihties and to buitd good
houses for the poor In other countries 1t 1s felt that no nation can
be strong unless 1ts men and women are healthy and well educa

ted we must put an end to this the future of India
Ttes with peasantry 88

In the same strain Pt Nehru emphasized ;n his Presidential

Address Pujab Provineial Conlurence Apral 1 1928 ¢ We must
1so be opposed to capitalsmas a system and to the domination
of one country over another The only alterntive that 1s offered
(o us 15 some form of socialism that 1s the State ownership of the
means of production and distnibution We cannot escape the
chorce and 1f we really care of 1 better order of society and for
ending the explaitation of man by man we cannot but cast
our weight on the side of socialism we may demand freedom
for our country on many grounds  Ultimately 1t 15 the economic
problem that mattess } vatal T
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rmasses have artsen they have been shelied  why confuse the
ysswes pow ? It hasbeen sud we can sewle our pioblems later
Like all class canscious groups they have considered themselves the
most vital element 1 the nation and 1n the name of fieedom have
really sought to advance their own interests what shall 1t
profit the masses of this country-—the peast try the landless
Iabourers the worker 1f e ery one of the offices held by Enghshman
mIndia 1s held by Indsans Miss support cannot come for
the vague idea of Swaray Therefore 1t 1s essentail that we
must clearly lay down an econonmc progrumme must have an
ultimate 1deal n view  Our ideal thus can only be an indepen
dent democratic state and I would add a sociabistic state and for
this we must work 8¢

[n a speech at all Bengal Student s Conference Calcutta Sept
22 1928 Pt Nehru urther elaborared hus sd als in the following
words ¢ You cannot have a purely poliucal deal for politics 15
after all only a small part of hfe Your ideal must be 1 comp
lete whole and must comprs e life as it 1s todav economic social
ns well as political Can vou (xpect any peace mn the land
when there1sso much musery and so much contrast between
wealth and adject poverty ? We aie sometimes told that we
must see that Justice 1s done between landlord and tenant and
capatalists and worker and justice means the mawmtenance of the
statusquo 1t 15 4 kind of ju tice the League of Nations gives when
it mamntains the present statusquo with the imperiahst powers
dommating and exploitin hill the earth when the statusquo atself
13 rank injustsce there wha desire to maintain it must be considered
s upholders of that iyustice 1t your tde! 15 to be one of soctal
equality then perforce you must work for a socialisie state
The word soctalism frightens many people tn this country, but that
matters little for fear 1s therr constant companton our elders
siting 1n thetr council chhambers shake thewr giey heads and stroke
their beards 1n afarm at the mere mention of the word 70

Making a declarauon that in future things will have to be
changed, that people will get hving wages and the future govern
ment of sndependent India will stene to bring bout a change 1n
<ocial and economic order to end the suffenings of masses he
futher smd ¢ It wall not profit you much if there 15 change 1 your



t 4 3

masters and your muserics continue You want a lning wage
and not a dying wage You want to prevent exploitation 6f man
and to ensure equal opportumties and fair condittons of lving for
all  Ttis certan that this cannot be done under the existing
system 71

By the year 1929 Pt Nehru had established independence
League tte aims of which were A Social Democrauc State
and State Control of the means of production and distribution

steeply graduated income ard mheritence taxes universal
free and pulsory primary ed adult sufforage a
mimmum living wage excess profit taxes support for trade
unions unemployment msurance an eight hour work dav
abclition of untouchabilitv equal status for sexes 1n1 far reaching
land reforms removal of mtermedianies etc? This 1n

short chalked out a programme for the state of free Indiato
implement and much of the Directne Principles 15 constituted
of these aims declired as back as 1929 These conshitute the
programme of the Rights to be given by the State  Those ri-hts
which State of free India could give mmmediately were put m
the category of Fundamental Rights such as untouchability
equality of sexes etc  and which state could not gne and armed
to provide i future depending on the availabihty on the
resources were put under Directive Pranciples

It 1s a fact that some leadersin the Congress were aganst
socialutic principles  being incorporated and in the programme
of National movement but the important pomnt 1s that inspite
of their oppo itton Congress was gradually drifuing towards
socialism and the crucial election of Pt Nehru as President of
Lahore Congress Session 1n 1929 ards great controversv on the
clear support of Gandhip proves that Pt Nehrus views and
ideclogy was ganing greater support  His privilege to utroduce
1n the Constituent Assembly the  Objertives Resolutions  which
formed the backbone of the Indian Consutution further proves
that his opponents ultimately acquised to his views bacause they
found themselves in minonity  The Objectives Resolution  was
passed unanimously by the Constituent Assembly 7% The
trmphant spirit was that of Pt Nehru and his creed of socia
lism which took the shape of words 1n the lines of our  Preamble
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)
where there 15 a clear expression of the Ideals of economic and
social justice, and later on at Avad: and Bhuneshwar sessions

'
congress accepted without any =~ ambiguity the principles of
socialist pattern of society

Championing the cause of the poor masses m hus Presidential
address before Lahore Congress Session 1929 Shr Nehru
elaborated Ius 1deas about soctalism and the problems of the
country further in the following wor‘ds No solution was found
for the problems of equahty India deliberately ignored this
and built up her social structure on mequality and we have the
tragic consequences of this m the millions of cur people who till
yesterdav were suppressed and had hittle opportumty for grewth
And 55 today politics has ceased to have much meaning and the
most vital question 1s that of social and economic equality India
will also have to find a solution to this problem, and until she
does so her political and social srtucture cannot have stability
I must frankly confess that I am a sncrahist and a republican and
am no believer 1n kings and princes or in the order which pro-
duces tre modern kings of industry The interests of Indian
capital and the owners of big Zamindans are ever thrust before
us and they clamour for protection The unhappy mullions who
really need protection are almost voiceless and have few advo
cates I recogmse however that 1t may not be possible for
2 body constituted as 1s thns Natronal Congress and 1n the present

Cireumstances of the country to adopt a full soctalistic programme
But we must realise that the philosophy of socialism has gradually
Pbermeated the entire structure of society  the only pont in dispute
13 the pace and method of advance to 1ts full realization India will
bave to go that way toa if she secks to end her poverty and wmequa
ity for India means the peasantry and labour and to the extent
that we raise them and satsfy therr wants will succeed 1n our task
We can only gamthem toour side by our espousing then
tause The congressitis said must hold the balance fairly
between capital and labour and jamundar and tenants  But the
Valance has been and 1s ternbly weighted on one side to
and expl The All India Congress
Commuttee accepted this 1deal of social and economic change 1n
a resolution 1t pas ed tome months ago 1n Bombay

I hope the
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congress will also set 1ts seal on 1t In this programme
perhaps the congress as a whole cannot go very far today  But 1t
must heep the ulumate deal 1n view and work for 1t We
have to decide for whose benefit industry must be run and the land
produce food Qur economit prozramme must therefore
be ba ed on a human outlook and must ro s~«11fice man to Money
If an industry cannot be run without starve 1, 1ts workers then the
ndustry must close down If the workers on the land have not
enough to eat then the intermediaries who deprive them of their
full share must go  The least that every worker in field or factory
1s entitled to 15 a2 mimmum wage which will enable hum to live 1n
moderate comfort and human tours of labour which do not
break his strength and spirat All these are pious hopes till
we gain power 74

Thus Shr Nehru seems to be giving a pledge to bring about all
these destred changes when India becomes free  The purpose and
amm of our constirution and specially of Directrve Principles should
be viewed in the context and background of such expressed sent:
ments and promises  Any one who keeps these things m mnd
will not say that the prog: of abol of Z dary
system taking over of mills Banks factortes i the interest of
labour and simular other welfare programmes which try to end
exploiting classes 1s playing a fraud on the Indian Constitution
No body was left in doust about the programme of the Govern
ment and state of free India

Elaborating his 1dcas about the mpartance of working classes

and kashan Pt Nehru further smd We cannot escape having to
answer the question now cr later for the freedom of which class
or classes 1 India are we specially stniving? Do we place the
masses the peasantry and workers first or some other small class
at the head of our bst>  essentially whom do we stand for and
when 1 conflict arises whose side must we take® To say that we
shall not answer that question now 15 itself an answer and taking
af mdes  far it means that wa sand hy  the exstang, acder the
statusquo The form of Government 1s after all a means to
anend even freedom 1itsclf 1s 2 means the end bemng human well
being human growth the ending of poverty and suffering 7%
All this foretells about the aims of the future Constitution of Indiz
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and the contents of the Constitution of free India should be under
stood and interpreated 1n the context of such expressions  The
confliet of statusquo maintainmg fundamental rights and dyna
mic Directive Principles should also be understood and appre
crated 1n this context
In 1934 even after his resignation from the Congress Gandhaj:
continued to favour Pt Nehru asits “nightful helmsman In
September, 1934 he wrote to Sardar Patel * I muss at this juncture
¢association and advice of Jawaharlal who 1s bound to be the
T 1 1fi) helmsman of the orgamization 1n the near future He
18 courage persontfied He has an indomiable faith i his
mussion 7% Inspite of Gandhye s support Pt Nehru expertenced
opposition from some of the old guards of the congress orgamiza
tion on the 1ssue of socralism and economic policies and  other
reforms This pomnt 13 being stressed because when the ques
tion of acquisition of the property and abolition of estates was dis-
cussed m relation to compensation and agrarian reforms there
appeared serious differences between the outlook of conservative
elements and socialustic el of the
Constituent  Assembly

ton 1n
One group was in favour of giving com

pensation at market value plus 15% solatium while the other
group led by Pt Nehru was not 1n favour of giving compensation
fo that extent and eventually a compromuse formula  was evolved

according to which the question of compensation was decided 1n
such a way that the state on acquinng property will give compen

sation according tolaw and the g of the

will be dectded by the legislature These points have a direct bear

ing on the 1ssues of Fundamental Rights and Directive Pranciples
and the various d of the C

to 1
Directive Prineiples  Inspite of hus keen differences with some of
the old guards of the organization who were also members of the
working commuttee Pt Nehru went on holding triumphantly to
the ideals of socralism  In hus presidential addressat Lucknow
Congress (1937) he further advocated his views about the problems
of India and their solution and the shape of things to come 1n free
India and said I am convinced that the only key to the solution
of the world s problem and of India s problem lies sn sotzalism
13ce no way of ending the poverty the vast unemployment deg
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rdation of the Indian people except through socialism
That mmvolves vast and revolutionary changes in our poliucal and
social structure the ending of vested  interests in land and indus
try that means the ¢iding of private  property except Ina
restricted sense and the replacement ! tn present system n
short 1t means « new cnvilization radicatly WT rent from the pre
sent capattlist order Socialism 1s thu for me not merely an
ccononuc doctrine 1t1s a vatal creed which 1 hold with all my
head and heary 77

As 1 corollary of socialistic prineiples which Pt Nehru eaun
crated a planned development of economy 15 necessary Commen
ting on this point Dorothy Norman 1n her famous biography of Pt
ehru writes Just as Nehru had exerted the most 1mportant 1
fluence 1 Congress and mntle country at large in making India
Aware of both mternanional 1 suss and the need for a Constituent
Assembly 5o he was the first and most forceful exponent mn the
country of nitional planmin, Lvea b fore 1938 he feli strongly
that a National Pl nmin,, Commutee should be created When he
urged that such 4 b fornilly apprnted 1n 1938 and
the Congress approved his sug_es 1>n he w » sked to be 1ts chair
man  Later as Pume Minister he was to play 1 decisive role 1
helping to formulate 1naugurate nd 1mplement free India s seve
ral Five Year Plans 8

The very essence of the planning 15 a large measure of re ula
tion and cordmation  The general piiaciple  governing Nitonal
Tolicy were Iud down Agriculmal land  nunes  quairies
rivers nd toiests are forms of nationl wealth  ownersmp of
which mut vest absolutely in the people of India collectrvely
The co-operatve principle should be apphed to the explontation of
lnnd by developing collective and co operatrve farms No
wtermediaries of the type of Taluqdars Zammdars etc should be
recognizcd after the transition per od was over the system of credit
should b soctelired T.‘ms rhmmvh che consideration of special
problem we graduall Toped our social obyectves and policy

We could not th n plan for socialism as such Yet 1t became
clear to me that our planasit developed was nevitably leadin.,
us towrds establishing some of the Fundamentals of the socialis
1€ structure Planning though nevitably bringing about =
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great deal of control and co ordination and interfering i some |
measures with individual freedom would as a matter of fact 1n the
context of Indrr today lend toa vast increasein freedom '77
Thus we note that the shape of independent India was already
visualized and framed b.fore independence and the 1deals of the
constitution were well established It meant the establishment of
socialisuc type of state where the interests of few will not be
allowed to block the mterest of the masses The framing of Indian
Constatution w1 done to bring about these desired changes wnd
the written Constitution 1s only a culmnation of the political
thoughts expie sed so far and 15 the crystalhized and physical form
of those ideals The contents of various Articles of the Constitu
tion should be understood 1n continuation of this historical evolu
tion of the process of freedom and not m 1solatien  The roots of
Indian Constitution are fived in this  background  Enoazh mate
nal has been now provided 1n this chapter, even with the help of
leng abstincts and quotations for the right understanding of the
aims adeals and aspirations of our Constitution and its hustorical
hackground W hatever Rights could be given immediately, were
put in the chapter Fundamental Rights and were made justiciable
and those which could not be gren immediately, were put i the
Chapter of Directive Principles  to be provided in future depend
Mg on the availabality of the 1esources of the State and the cireum

stances of the community  The Directive Principles were thus

the Raghts towards whi h the state has to strive hecause in pre in
dependence daysapedy, was grvento nchieve them We have
lso noted that Pt Nehru tud mote « mphasis on economic and
social nghts and con dered polusenl 1ights as worth while only so
far they contributed to the 1ehizatin of the former Mostly pol

tical riits huve been ncluded 1in Chapter 111 and economic
rights, i the Directive Irnciples 1M the Indian  Constitution has
een framed to realize thest economic rights in ultimate, analysis
thesr smportance 15 greater 1 the poliical nights of few black the
progress of economic and soc11l rights the former have to be amen
ded This exactly was meant when P N\ehru in I ohsabha mam

tuned durmng, the debate on the Fourth  Constutntion Amendment
Till that “Itas upto this Parliament to make the Fundamental
Rights subserve the Diretine Principle of State Policy, ¥° 1¢ to

-
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make political rights subserve economic and social nights  Am
body who has the knowledge of our freedom  truggle and xts real
2ims and aspirations will realize that this stand was not a new
one for Pt Nehru  He had been constantly mauntaining 1t and we
have traced his views through a consid rable long perod to letve
nobody 1n doubt  The emphasis on  econormic rights 1s a product
of socialistic creed because believers of sncialism  think that mere
political rights ~re not enou~h and western democracies which
put somuch emphasis on only political rights are not perfect
models  Stalim, said  What can be the personal freedom of an
unemployed person wlto gees hungry  and finds no use for his toal?
Only where exploitation 13 annihilsted  where there 1s no oppres
sion of some by others no unempleyment, ne beggary and no
trembhing for fear that a man on the morrow lose his work his
habitation his bread only th re 1s true freedom 81 Many Fun
damental Rights enumerated tn the Soviet Constitution have b=en
mncluded 1n our Directve Principles such as right to employment
and work right turest and leisure right to maintenance durtng
old age sickness disabihty right to education etc  Our Diree
tive Principles um to translate the ideals of these rights 10t prac
tice depending upon the economic capacity of the State Thus we
note that many provisions of our Directne Principles are just
precursors of the Fundimental Rights Ttisa great irony that
similar pornts of Indian and Soviet Constitutions  are not empha
sized and more emphasis s laid on the simlanices between the
Constitution ot US A and India

We now finally come to the stage of the Constituent Assembly
of India and the Oujectives Resolution which was moved 1n
the Constituent Assemnbls  Fhis resofution 15 a key to the under
standing of our Consutution and 1t clears many doubts about its
true nature Its Article {V)2 1s most 1mportant which in substance
forms the Preamble of Our Constitution This resolution spells
the Objectives for which the Constitution of India was to be
framed and x provided guidelne to the Constituent Assembly for
framing the Constuunion This pomt was emphasized by Pt
Nehru himself m the following words But even now, at this
stage 1t1s surely desirable that we should give some indication to
ousselves to those who look to this Assembly as to what we
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may do what we seek to achieve, whither we are going It s
with this purpose that I have placed this Resolution before this
House 8% Explamung the importance of the ‘Objectives
Resolution Pt Nehru sard m the Consutuent Assembly Dec, 13
1946 that 1t 15 not a mere resolution, 1t 1s somethmng much more
then a resolution *It 1s a Declaration It 15 a firm resolve  Itisa
pledge and an undertaking and 1t 1s for all of us I hope a
dedication , and appealing to the House he sard “I wish that
this House 1f I may say so respectfully should consider this
Resolution not 10 a spint of narrow legal wording but rather
look at the spirit behind the Resolution %3 Here he appears
to be saymng to the p ople and the future interpreterers of the
Constitution not to muss the real spirtt of the Constitution on the
basis of narrow legilism  If courts and definders ol the vested
mterests were to heed to this appeal they would have construed
the meaning of the Articles 1n this sense and kept the real spinit
of the Constitution m mind there would have been no controversy
regarding the relatn e value of Fundamental Rights and Directrve
Prin 1ples and there would have been nc need to amend the
constitution for the ymplementation of the Directive Prmciples
Commenting on the Objectives Resolution he further said 1n
same speech “It seeks very feebly to tell the world what we have
thought or dreamt 50 long and what we now hope to achieve
mn the near future It 15 1n that spist which I venture to place
this Resolution before the House and 1t 1s in that spirit I trust

the House will recer et 84 He secms 1o be emphasizing  liere

that the framing of the Constiiution should be done 1n keeping

with this historscal background  1deas and sentuments so far

cxpressed and its interpretation should also e done n the same

lustorical perspectne  He further said that this resolution

prescribes the fundamental Principles of the draft Constitution

This Resolution therefore lays down certamr Fundametals

which I do believe no party or group and hardly anv induyidual in
Indircandupute #5 Explaintog further that why words Sotiahst
State have not been used mn this Resoution Pt Nehru sard
“We have done something much more than usiny, the word
We have given not onls the content of democracy but the content

f Imay sas so of economuc democracy n this Resolugon 88 =
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He expluned that the ue of word Sectibit State® has been
deloted not because he did not want to tseat or he had  desiated
firm b eulier virns Lot becune afis poop'ems hthave
oby cted to uts U and he wanted tlas Rewlutim to be proed
umimmensh and without debate ¢ Others m b e oYy ctnn
to tha reolution on the crount that we have not cud thae
should be vsociilnue stue Well T ostand ©r ocilum and 1
hopr In iy will stand for oo 13bitm nd thit Tndis will go towards
the Constitut m of a Sociahia State But mam thing s tha
m such a Rey lation sl secondvace to my dewre T had put that
we wanted 1 soctalt tstate we sontd hive put sometlun, which
might be vereeable o ariny wand o bt n ot beoagreealile to same
and we wanted this Resolution not 10 be controverstal
Therdore we have laid diwn not throraticn] words and formutas
but rather the content £ the thin,s we desire Thas iy important
and | rake it there <an be no dinpute about w7 Thus we note
that hie (Shrs Sehra) w0 enegonedh expressie,, that we stand
for 2 Comututton wlich s fand umentally socndt te an aspreation
which should mcorporue the adeals of econrmic demracy
Without wctuthy usne the word Socialist stite he o anted Indian
Constitutinn to be sociilisuc an tpirt Although he agreed  that
Carstituent Asterbly was free to make any 1 pe of Constitution but
after the wceeptance of  Objectines Resalution st eould not frame
Teg Ally and moratly any Constitution which Wt not tnconsonanee
with the sentuncnts of econanue ad ocl justice asexpressed
the Olyectses Res sutian This Con tituent Assemb v may do thw
sty undertihe only inone o af vou like it hunts our work
If you 1l that kmitason that i3 we adlicre to certan fundamentat
propositins which arc tud down 1n this declhiranon No
boady chaltens,es thom i Indir 1ind no body ought to challenye
them hue sfany bods should ehallenge them welt we shall aceept
the (hllonge %% A constitutin tramed on such expressed
egorienl understinding « mnot but Le sociabst In wpiration
Tomtapret sueh v con tuution 1 soltion without regwrd (o
these Miets o the defence of the vested anterest n property and
cwmund e onthe bius of the sdeals of thy Constitution of
USA cmnot beyp uficd  Such wrong undenstanding has to
he cottcetcd IF the Comstitution 1s understood and interpretd
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m this background of economic democracy and secialist
aspiration the sanctity of property nghts, compensation etc
would not have mattered much and Constitution would not have
been interpreted so as to cause apparent disharmony between
its two chapters  This pomnt was emphasized n the Constituent
Assembly by Prof K T Shah when he wanted words Socialstic
State 1n the Constitution 9 Explaining his pont he sud ‘1
have one more word to add As I said at the very beginning
this 15 not merely an addition or amendment to correct legal
techmicality or make a factual change but an aspiration and
also a description of present facts There are the words “Shall
be 1n the draft itself 1 therefore take my stand on the term
“shall be , and read m them a promise and hope which I wish
to amphiy and defimtise I trust the majonty, 1f not all the
members of this House  will share withme’90 Dr Ambedkar
assured the House and Prof h T Shah that the Socialistic Pri
neples and asprration have been already included m the Drective
Principles and hence there 15 no need for that amendment ¢ What
Twould like to ask Professor Shah 1s this If these directive
principles to which I have drawn attention are not socialistic 1n

thewr direction  and 1n their content, I fail to understand what
more soctalism can he’ 91

Thus 1t 15 clear that even in the view of D1 Ambedkar, sotia
bst prmeiples have been included mn the Constitution through
Directive Prinesples It has been traced throuph long Mistory of
freedom struggle that socialistic elements cannot be ignored because

1t has been one of the and major q for our free-
dom fighters It any attemptis made to d
of Directive Pr,

of the evolution of our pohitical philosophy and hustory  If thus
cardinal fact 1 kept an mng doubts about the real significarice
and relative value of Directiyve Principles will disappear



4 Background and Sources of ‘Rights’ n the
Indian Constitution

In the famous case of Srimati Champakam Dorirajan Vs
The State of Madras and C R Srinivasan and The State of Madras
Supreme Court of India declared unammousty that The Chapter
of Fundamental Rights 1s sacrosanct and not hiable to be abrdged
by any Legislatmwe or Executive Act or order, except to the
extent provided in the appropriate Article in Part IIT
The Directive Principles of State Policy have to conform to
and run as subsidiary to the Chapter of Fundxmental
Rights °2  This declaration clearly means to hold that the nghts
of Chapter III of our Constitution are of supersor value than those
of Chapter IVth  The main reason for such 1 view 1s that the
nights of Chapter III are judicrlly enforceable and while those of
Chapter 1V are not enforceable by the Courts Thus the pomt of
enforcement by the courts 1s considered to be the main reason for
assigning supertor value to that chapter but the reasons and mon
ves for making those rights ( of Fundamental Rights Chapter )
enforceable and those of Chapter IV {of Directtve Principles} not
enforceable by the courts have been ignored It 1s the established
Principle of Interpretation of contracts treaties and other docu
ments either of Intermational Law or of Mumcipal Law that for
ascertaining the real scope of these documents the motrves and
the circumstances leading to their formation may also be referred
to There has been much controversy about the relative value of
the chapter of Fundamental Rights and Directive Principles hence
1t 15 worth while to enquire, what were the circumstances motives
reasons leadmng to the acceptance of the principle that one set of
rights be made enforceable by the courts and that of the other
not so ® It has been pomnted out in the previous chapter that
whatever rights State could provide immediately after the enforce
ment of the constitution have been included in the part 1T of the
constitution e g right of equality before law right of equal access
to shops public restaurants hotels and places of public enterta

mment use of wells tanks bathing ghats etc and which state
could not provide immediately but which State wanted to make
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unable to secure these cirreumstances the State may not be sued m
the courts This was the basis of division and categonsation of
rights in the Indian Constitution and whether these rights are
included in Chapter I1I or Chapter IV they both are rights and
constitutional rights because the provisiots of Directive Principles
are as much part of the Constitution as ar= Fundamental Rights
because they too have been put 1n the Ar 1 I¢ o the Constitution
The enforcement of one set of rights and nct of the other by the
courts was provided on the basis of expediency and practical con
sideration and not on the basis that those made enforceable by the
courts were meant to enjoy any supremacy or higher status If the
state were 1n a position to provide all those rights which have been
mncluded in the Directive Principles 1t would have made them jus
ticiable right from the beginning but actually the state was not 1
such a posttion when the Constitutton became operative and there
fore to save the state fiom the embarrassment and the consequen
ces of Judicial actions 1t has been pr vided in the Constitution that
some of these rights are not justiciable  Yet the stmple classifica
tion based on expediency has been understood to mean that those
mrade justicrable have 2 distinctly superior status over those which
are not justuiciable

Our freedom fighters political leaders and the makers of the
Constitution never visualized that such a situation will ever arise
as has arisen due to the suff and nigid atutude of the courts as s
evidenced by the decisions of the courtsin a number of cases 1n
which courts upheld the superionity of the articles of Fundamental
Rughts over those of Directrve Pranciples 1ncluding in the decision
of the Supreme Court of India on the Seventeenth Amendment
Act Let 1t be enquired that what has been the overall back
ground of our rights and what has been the scheme on which our
rights have been based and why were they classfied ?

Commenting on the general nature of the rights O P Agarwal

writes
 From an analysis of the Fundamental Rights included 1n the
C 1d of the diffc countries we notice

that the makers of the different Constitutions have generally
recognised a distinction between two broad classes of rights
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There are certun rights whreh require ponitive action by the
state and which can be guarantecd onhs 3o far as such actien
1 practicable, while others require that the state shall abstain
from nterference or prejudicial wcuon  The first category of
£ lits are those which merely requice the state in the Janguage
of Irh Constitution ta direct ats poliey towardsy sccuring, that
the eitizens may, through their occupations find the means of
miking reasonable proyinon for therr domestic needs Avan
exemple of the first vanety, we may take the night to work
which w  not practicnble for the State to puarintee 1o eich
indinvidual cinzen A tvprea] example of the second variety s
the nivht which requires, anthe languie of the Amenican
Consutuno + thatthe State shall ot deprive any estizen of
hus Iiberty wathout due process of 1w Some Constitu
sions have mentioned both clsses of i hts ¢ nder the hend of
fundamental rights « g the Soviet Consttuuon  and the
Weamar Constitution of € ermam Fhu disuncuion » however
clearly recogrused tn Insh Constitution whach deals with Fun
damental Right  strietly so catled and  ther wuth Durective
Principles of Social Policy beng, exclumnely excluded
from the purview of the courts o0

From this wederive that 1o many countries Fundamentat
Rights have been put 1 two etegore s one enfarceble legally and
others not hut both sets of categories of rights vre T'undamental
Rights the non enfireeihle Fundamental Rights hve been inclu
ded 1n the Irsh Constitution under Duectize Principles of Socil
Policy while i the Russian Consutution there 1 no sich distuse
ton  The nghts enumerated 1w Divective Pranesples are also
part of fundamental riphts

The important pomt which 1s to be noted here 1s that firstly, 1t 1
1o be recogmised beyond any doubts that two sets of rights are fun
damental nights  they arc the hranches of the same stock and for
practical considerations  only one Jns been made legally enforces
able and other not  This sumply 18 the matter, wnd there 13 no
attachment of 1ny special status to one branch of nghts  We have
borrowed the scheme of classification of riyhs from the Inish Cons
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titution Much of the confusion about our Directive Principles, will
vamshafitis acknowledged that they are part of Fundamental
Rights and not something else both arc the species of the same
genus and only for practical conuderations they have been put
nto two separate chapters or parts Infact no such confusion
would have ansen if it were mentioned 1 oar Constitution that
the rights 1n both are Fundamental Rights and one set « f them 1s
enforceable and others not or both should have been included m
the same chapter with the Title the Fundamental Rights with two
parts one dealtng with justictable and other with non justiciable
nights  However if we look 1nto the scheme which produccd this
lassification, that 1s the of the framers of Insh Constitu
tion of framers our constitution and the proceedings of he Indian
Constituent Assembly we can conclude that practically the same
was meant to be done and same principle has been accepted 1e
the rights of the chapter IIIrd are justictable and those of Chapter
IVth non justiciable Inshort the essence of the argument s
{under discussion) that in the Indian Constitution rights have been
dispersed in two chapters under the compulsion of practical nece
sSity
OQur nghts whether mncluded 1nthe Chapter IIIor IVth
emanate from the resolution on fundimental rights accepted at the
barichise sion of all India Congress Committee 1931 and the
ohyectwves resolution 1ntroduced by late Pt Nehrn in the const
tuent Assembly on December 13 1946 At the ume of the
adoption of the Resolution on Fund 1 Rishts and E
Policies a pronuse was given by the Congress that any constitution
agreed upon on behalf of the congress shall provide these rights
The text of that famous resolution 13 beng reproduced below —
This Congress 1s of (the) opinion that to enable the masses
to appicciate what Swaraj as concenved by the Congress, will mean
to them it 1s desirable to state the position of the Congressin 2
manner easily uiderstood by them  In order to end the exploita
tion of the ma ses political freedom must 1nclude real economic

freedom of the starving mullions  The congress threfore declares
that any constitution which m1y be agreed to on its behalf should
provide or enable the Swary Government to provide for the
following
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FUNDAMENTAL RIGHTS AND DUTIES

{1) Every Citizen of India has the right of free expression of
opinion, the right of free assoctation and combination, and
the mght to assemble peacefully and without arms for
purposes not opposed to law or morality

(1) Every citizen shall enjoy freedom of conscience and the
right freely to profess and practise his religion subject to pb‘\b[lc
order and morality

() The culture language and script of the Minorities and
of the different linguistic areas shall be protected

(1v) All citizens are equal before the law irrespective of
religion taste creed or sex

{v) No disabilaty attaches to any citizen by reason of hs or
her religion, caste creed or sex in regard to public employ
ment office of power or honour and in the exercise of any
trade or callmng

(vi) All citizens have equal mghts and dunes n regard to
wells tanks roads schools and places of plubllc resort mam
tained out of State orlocal funds or dedicated by private
frersons for the use of the general public

(vat) Everv citizen has the right to keep and bear arms 1n

accordance with regulations and reservation made in that
behalf

(v11) No person shall be deprived of hus hiberty nor shall hus

duelling or property be entered  sequestered or confiscated
save 1n accordance with law

(1) The State shall observe neutrality 1n reg.lrd to all rel:
gens

(x) The franchise shall be on the baus of unnersal adult
suffrage

(x1) The State shall provide for free and compulsory primary
education

(xu1) The State shall confer no titles

(i) There shall be no capital punishment

(xav} Lvery atizen 1s free to move throughout India and to
stay and settle 1n.any part thereof, to acquire property and to
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pendence because the nationalist 1n me cannot tolerate alien dom
nation, I work for 1t even more because for me 1t 18 the 1nevitable
step tosoctal and economic change °9 In the Preamle of resolu
tion on Fundamental Rights, more emphasis has been laid on
economic policies ¢ In order to end the exploitation of the masses
political freedom must include real econymic freedom of the star
ving millieons 199 1In order to end the exploitation, conditions of
real economic freedom of masses 1s essential  This resolution on
fund I rights and I' policy was greatly supported by
Pt Nehru “I spoke on other resolutions too ncluding one on
Fundamental Rights and economic policy 1t represented a new
outlook 1n the Congress In the harach: resolution Congress
took step 1n the socialist direction by advocating Nationalisation of
key Industries and services and various other measures to lessen
the burden on the poor and increase it onthe rich 1°* The
emphasis on the economuc policies and desire and pledge for the
economic upliftment of the millions was the goal of the aceptance
of this Resolutron Thus resolution 15 the important source of rights
of our Constitution and hence broadly 1t can be acccepted that
our constitution and nights incorporated in 1t are for fulfilling these
aims  The rights of economic nature of the interest and welfare
of the poorer sections of the ccmmuni‘l) Kasans and Mazdoor
(labour class) have been mostly mncluded i the Directrve Princ
ples How can then the Directive Principles through which
economic rights and hopes of the struggle movement are sought to
be realised can be of any less relative value? Further Congress
d this 1 on Fund 1 rights 1 comunction with
certain economic policies The full title of this Resolution ts “Reso
lution on Fundamental Rights and Economic policy  Thus n
this title Fundamenta! Rights have been bracketed with Economic
polictes Tt 1s therefore clear that even as early as 1931 it was
emphatically held and made clear that whatever set of fundamen
tal mghts 15 accepted or will be accepted i future they shall be
assocrated with a particular type of economic and socnal policy
which 1s to be based on the abol of Z dar of
all kinds and nationalisation of key industries and servxces, real
economic freedom for the poors, that 15 even 1n 1931 1t was made
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clear that no concept of fundamental rights 1 acceptable to Con
gress or shall be acceptable to 1t 1n future, of 1t1snot associated
with some accepted prnciples of economic and social policzes The

substance of the argument 15 that fundamental rights have validtly
only i the context of certain economic and social policies and not
1n 1solation I this argument 15 accepted and 1t should certamnly be
accepted courts should not have declased many steps of the state
meant for the abohition of Zamindar: and nationalisation of key
industries  Commenting on  this pomnt Ex Chief Justice of India
Shn Gajendra Ghdkar says ¢ When laws were passed 1n States Itke
Uttar Pradesh Madhya Pradesh and Bihar with a view to bring

g about this over due agrarian reforms thewr validity was chal
lenged In Madhyr Pradesh and Uttar Pradesh 3}:e challenge
failed but 1n Bihar challenge succeeded and the Patna High Court
held that the D d Bihar legisl was u
tional 103  Thus many courts while giving decisions ignored the
background and sources of the nights of our Constitution The
quintessence of the argument 13 that even as early as 1931 Natonal
Congress Organsation pledged 1tself to a set of Fundamental rights
only mn the context of well expressed and accepted economic and
social policies, that 1s the Fundamental 1ights  should be and shall
be conditioned and attuned to the relevant economic and social
polictes  This exactly has been done by mncorporating 1n the pro
vinions of Directive Principles accepted economic and social polt
cies and these are to condition the scope and extent of the Funda
mental rights  The Fundamental rights should be understood and
wnterpreted 1n harmony with these economic  policies expressed 1n
the chapter of Directive principles

Now a second ponit 1s to be taken for discussion, whetber any
hint has been given mn the text or the speeches associated with the
adoption of the resolution on Fundamental nights n 1931, that
nghts contained theremn are of two distinct status, ene of dupersor
or the other of inferior  In fact no such thing has been suggested
The rights of this text have been distnibuted and mentioned 1n both
the chay that 15 m Fund: 1nghts chapter and directine
principles, for example the substance of clanse (1) of article 1 of
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this text “every ciizen of India has the night of fiee expression of
opimion the nght of free association, and combination, and the
right to assemble peacefully ' have been incorporated jn the
Article 19 of Fundamental nghts chapter vide clauses (a), (b) &
(c) The substance of clause IT of Article (1) of tins resolution 1n
Arucle 25, clause (3) “The cuture, Janguage and script of the
Mumnonties 10 the Articles 29 and 30 ot our Constitution The
other rights also have been ncluded yn the \rticles of Fundamental
rights chapter 23 Sumiarly the substance of Article 2 clause
(n) the orpamiation of economic ife must  conform to the prict
ples of justice to the end that 1t may secwre a decent standard of
Lving (b) the stte shnll safeguard the of the Ind 1
workers aliing wage, healthy conditions of work {c) ade
quate provisions for leave during maternity period (d) * Intoxicat
ing drinks and drugs shall be totally prohibited except for medicy
nal purposes have been incorporated 1n the articles of Directive
Principles vide articles 43, 42 47 ctc Thus the rights enumerated
in the Resolution on Fundamental right have been distributed
both the chapters concerned with the rights—chapter of Funda
mental Rights and Directive Principles according to the expe
diency and practical need, the basis of this expediency bemg that
whatever Fundamental Rights State could give tothe Citizens
mmmediatelv on the enforcement of the Indian Constitution were
put mn the chapter 111 and the rest for the realsation of which

ome time was needed till and socaal cr mp-
roved were put m the articles of Directive Prinaple Thus
again 1t 1s proved that the basis of clasnification of rights in the e
two chapters or parts of our Constitution 15 merely the compu sion
of practical needs and not the 1deal or any Princip'e or pohtical

philosophy that tho e included 1n ong part are of superor status
and those not enforceable by the Courts ncluded in the other are
of inferior status

The second source of the nights of our Constitution 1s the

¢ Obygectrves Resolution’ mtroduced by Late Pt Nehru m Constn
tuent Assembly on December 13th 1946 Qur Rights whether anclu
ded in the Chapter 11 or 1n IVth emanate from the karachi
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necesaity and not for ngmgla special status to one group of rights
If the force of this argument as supported Dby the evidences mea

tioned previously, 1s acceptéd there 1s no justification 1n treati,
one set of rights ay of greater value or of a higher statusas has
been done m a number of court dec1 10ns

Tt 1s the accepted principle of the fundamental rghts i our
constitution, that they are not absolute By a number of clauses
and sub-clauses they have been limited in scope This hmutation
has been 1mposed in the 1nterest of (1) Scheduled Castes and Sche-
duled Tribes (1) In the interest of minorities (m) In the interest of
general public morality public order peice and relations with
fnendly foreign countries If the fundamental nights have been
himited 1n the general mterest of the public and courts have recog
nused the reasonabulity of these imitations on  fundamental nghts
and if this argument and logic 1s accepted that fundamental nights
can be himited 1n scope 1n the interest of general public further
limitatrons can justifiably be put on the scope of fundamental rights
1f there 1s need 1n the imnterest of general public and common mas
ses as envisaged in the provisions of directive principles The pro
visions of directive principlesare sn mam the means to uplilt poorer
section of the community such as labour cliss  backward and sche-
duled castes  Theretore 1f need be for the upliftment and fo
creating conditions of better economic and social life for milhons of
people who have so far suffered  have not got justice 5o far the
property rights of others can be further imited It has been already
ponted out that fandamental rights have vahdity only 1n the con
text of an accepted  economre and social policy The provisions of
directine principles are therefore to  condition the scope of funda
mental rights sf 2 new order 13 to be established where the state will
provide the right to work to education of public assistance 1n case
of unemplovment old age sickness and will make provisions for
humane conditions of work, where all people will get living wage
enjoying decent standard of hife where the health and strength of
workers and the tender age of children are not abused by the force
and compulsion of y where hip and con
trol of the material resources of the community will be distributed so
a3 to subserve the common good, and where operation of the means
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economic system does not result in the concentration of wealth,and
of production 1o the common detriment, and where all the cuszens
men and women equally have the nghtto 1n adequate means  of
tivehihood, and where t}ere will be social econonue and poli
caljustice 1n all the ansututions of the natonal hfe  But the ngid
defence of fundamental rsqhts of property toa very great extent
has belied the hopes and expectations of the establishment of a
social order as enumerated 1n the directive princaples of state pohicy
When directine  principles sere being discussed an - the constituent
Assembly, many members had expressed thesr, fear, anxicty and
apprebenson ubiout the destiny of th ¢ e pnntiples in future Prol
K.T Shah was constrained to say “The Directines are inmy
opinton, the vaguest, loosest thickest smoke screen that could be
drawn agamnst the eyesof the people and may be used to make
them believe what the draftsmen never intended or meant perhaps
VW hen those matters are brought before the tribunals for 1djudica
uon or arhiranion thuy mi It not be interpreted i the sense the
people might believe those clauses to convey 198 Many decisions
of the courts have proved that Prof K I' Shah s fears about the
desuny of these princapes were not without reasons  On the ather
hand Dr Ambedkar drew 2 very Tosy picture about the future
importance of directive princsples and he assured 1n the constituent
assembly ¢ While we have estabhished politsical democracy, it 1s also
the desire that we should lay down as our sdeal economic demo-
cracy It 15 therefore  no use saving that the directive prn
Ciples have no value In my Judyment the directive prnciples
have a great value for they lay down that our ideal 1s economic
democracy  Because we did not  want merely a parhamentary
form of Government to be mstitused through  the various mecha
Tums provided inthe Consttuuon  withowt any direction as to
what our economic sdeal as to what our social order ought to
be, we dehiberately included the Directive Principles 1n our Cons
titution. 107  Eluciating the value of these Dicectuye Ponciples
Dr Ambedkar further said 1n the Constituent Assembly “I am not
prepared to admt that they have no sort of binding force a all
nor am 1 prepared to concede that they are useless because they
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have no bindmg foree in Taw The Directive Principles are like the
mstruments of mstructions who should be 1n power 1s left to
be determined by the people as 1t must be if the svstem s to satsfy
the tests of democracy but whoever captures power will n the
be { cc to do what he hikes with st In the exercise of it he wall
have to espect those mstruments ol instructions, which are called
Direcve Principles He mav ot have to answer for their
breach 1n a court of law but he will certainly have to answer for
them before the courts of electorate at electiou ime 108 How-
ever, the decisrons of courts 1n a number of cases regarding abolt

tion of Zamindar: and nationaliztion  of some tndustries and ser

vices etc have created serious set back in the realisation of econo-
mic democracy 109 When consttution was resdy and when
there was 1 general discussion about the nature of the Draft cons

titution many bers of the Assembly exp d the
view that the economic and social 1spects of the problems of India
have not been adequately exp: d in the 1on Shn Arun
Chandra Guha (West Bengal) remarked When we are going to
frame a constitution 1t 1s not only a pohtical structure that we are
gomng to frame 1t 1s ot only an adminstratine machinery that we
are going to set up 1t 13 a machmery for the social and economic
future of the nation I feel as for the economic side the Draft

Constitution 1s almost silent It 1s rather anxious to safeguard the

sanctity of property 1t 1s rather anxious to safeguard the rights of
those who have got some thing and 1t 1s silent about those who are

daspossessed and who have got nothing  Whle there 1s much talk
about the sanctity of property and the snviolaality of property,

things such as right to work night to means of livelthood and night
to lersure etc. have beea loft out and these things should have
been effectively mncorporated in the Constitution 139 Through
these words Shri Guha was emphasizing that the directive princt
ples 1n which the 1deals of right to work, right to means of ivel
Bood and night to feisure ete have been incfuded should be accor
ded due importance

Therefore 1t 15 nlot 1 fitness of the totality of the scheme of
our constitutron, to treat these rights (of Dirécuve Brineaples) as of
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subordinate order  In fact f aspirations of the people are to be
materialized and economic justice and economic equahity is 10 be
established, 1t 1 better to Accord to them supenor value, and fun
damental rights should be made to subserve to them, 1l need be Tt
has been pointed out through the study of the history, background
and sources of the nights incorporated m Indian Constitutiont that
the diviston of ‘Rights n two chapters has been done merely for
the sake of necessity and for no other reasons Raghts of both chap
ters emanate from the same source and same sentuments The
nghts of Directive Principles are as much part of the Constitu
tion as those of Fundamental Rights Chapter In fact mote impor
tant nights which were left 1n unrealisable position due to circum
stances and situation have been mcluded in the  Directive Prinet
ples and are to be made_realisable through Directive Principles
According to Article 37 113 It1s the bounden and constitutio

nal duty of the state to ympl Directive Pr les, and not to

do so will not only reverse the entire hustorical process but also
wilf be unconstyiutional I 15 not justified to treat one set of nghts
as sncrosanct as if the other rights arc less sacrosanct On the overd
all assessment the nights of Directive Prnciples  chapter are more
important and if there 15 a clath hetween the two viz chapter 11
& 1V those of Directive Principles have 10 be given supenior value
and those of Fundamental Rights Chapter which come 1n the way
of realisation of the rights of Directive Prmciples should be made
to sub erve them by the suitable amendments of the Constitution

Speaking onthe motion by which he Introduced the Fourth
Amendment to the Consutution in Parliamment

Prime Minuster
Nehru observed that where there was 2 conflict between a Funda

mental Right and 2 Darectve  Principle the latter should prevail
T'hus opinion may appear to be in direct conflict with the view of
the Supreme Court But on closer examunation 1t will be seen that
the conflict 1s apparent rather than real The courts cannat
go further than that but Parlament can The final solution 15
arrved at only when the soctal conflict anung ot of the compet

ng claims of a Jusuciable and « rion justicizble right are resolved

The guiding principle here 15 the supenonty of the social mnterest
over that of the indsvidual To facilitate the putting into effect of
these principle the constitution may have to be amended and the
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Directise Principle allowed to prevail It should howeser be
added that whenever the Court 1s called upon to resolve a conflict
between a Pundamentat Right and 2 Directise Princaple 1t 1s the
duty of the Court to resolve the conflict with an eye on the funda
mental spirat of the Constitution and with a view to harmomaing
differences to the extent that 1s possible and feasble

The sigmficance of Directive Principles in relation to that of
Fundamental Rights can be determined only by making a reference
to the object of the Constitution makers in miking these principles
an mtegral part of the Constitution  As has already been pownted
out they represent the basic principles which aim at the creation
of a Wellare State Taken together these principles form a charac
ter of economic and social democracy 1n India On the one hand
they are assurances to the people asto what they may expect
while on the other they wre directnes to the governments
Central and State asto what policies they ought to pursue It s
unfair to the people as well 18 inconsistent with 1he spint of the
Constitntion 1o allow these principles 10 remam piows wishes
Lvery effort should be made by the representatr es of the people
and the agents of the government to translyte them into reality
Nothing should be allowed to stand 1n therr way ecven the fund
mental rights guaranteed to the mndividual Alter all the progress
and welfare of socicty as a whole should not be hampered by the
rights of the individual  This 1s why every fundamental right is
subject to reasonable restriction 1n the interest  of the general pub
lic whether such restrictions are on account of Public Order
morahty decency, health or anything else It s in this sense that
the Fundamental Rights are to subserse the Directive Principles
Indeed, there can be no real tonflict between the two  They are
mtimately related to and inseparably bound up  wuth each
others 112 These words speak very eloquently about the tmpor
tance of Directive Principles 1n relation of conflicting fundamen
tal rights

It has thus been proved in this chapter (1) That nights 1n
the Indian Constitutron  are not contained only 1n the chapter of
Tundamental Rights, (11) That ‘rights also find expression i the
chapter of Directive Principles (1) The study of the sources and
the scheme of the classification of rights’ in the Indian Constitu
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tion, does not warrant that one set of ‘rights’ may be considered of
a special status (1) In fact more important ‘rights’ exist m the
provisions of diectiveprmeaples  {v) Sources of ‘nights’ whether
meluded 1n chapter I1Ird or IVth are the same and that they
were distributed 1n two chapters on account of practical need, (v1)
The absence of trose conditions due to which ‘nights of the chap

ter of Directive Princsples could not be made jushciable from the
beginning of the constitutions have to be realised and any obsta

cles 1n the reahsation of those conditions will be palently un cons

titunsonal, (vi1) The scope of fundamental mights from the very
beginning as 2 matter of principle has been hirmted n the mterest of
general public, scheduled and backward classes and hence further
lumttatrons can be justifiably imposed in the mnterest of these classes
(v1s) Fundamental Rights have been accepted only in  the context
of the particular type of economic and social policy and this prin

ciples 1s not new It was declared even as back as 193] through the
resolutions on Fundamental Rights and economic policy, adopted
by the ATCC at its karachi Session (1931}, (1x) Therefore
Directive Principles 1 which mostly matters and 1ssues of econo

mic and social policy have been mcluded can and must condition
the scope of the fundamental rights



[ RIGHT TO PROPERTY -Article 31-|ts amend
5 A ments and sts relation 1o Fundamental Rights
and Directive Prmclplgs of State Policy

The discussion of property nghts s yery sigmficant The
enure concept of Socrahism  establishent of a new Soctal and
Economic order, cnding of the system of Zamundar: the steps for
making hasans owner of the land, rexroval of the concentration of
wealth provisions of better and humane condition of work for the
labour et all revolve round the nght of property ‘The assue of
the conflict of Fundamental Rights and Directrve Pranciples is also
manly related to the right of property st has been peinted out
mn chapter II1 through the historical study of the aims and aspira
tons of our freedom struggle that 1n future Zamindari system and
large scale property rghts will be abolished but in spite of this
whenever state has made any attumpt to abolsh Zamiodan etc
its attempts have been to a gicat extent frustrated 1n the defence
of ane or the other fundamental right It 15 now proposed to deal
with the nature and extent of our fundamental nghts to property
and their relatjon to Directive Prineiples  'This 1s ymportant
because our Constitution has been amended more thap oncein
relation to property rights  Orginally clause 2 of Article 31 read

No property, ble or bl Tad any 1aterest
orm any company owning any commercial or industrial under
taking shall be taken posses 1on of or acquired for public purpo
ses under any law authorising the taking of such possession or such
acqusion unless the law provides for compensation for the pro
perty taken possession of or acquired and either fixes the amount
of the compensation or specifies the principles on which and the
manner 1n which, the compensation 18 to be determmned and
Z1vi

en
In the present Article 3) (clause 2A) was mnserted by the
G n {Fourth A d Act, 1955 ) and that clavse 2 m
its present form was replaced by the same Act for the ongmal
clanse which has been quoted above Now Article {before 42nd
Amendment) 31 reads as follows -
31 (1) No per on shall be deprived of his property save by autho-
ity of law
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{2) No property shall he compulsorily acquired or requist
save for a public purpose and save by authority of a
law which provides for compensation for the property so
acquired or requisitioned and enther fixes the amount of the
compensation or specifies the principles on which and the
manner n which the compensation 1s to be determned and
given and no such law shall be called 1n question 1n any court
on the ground that the compersation provided by that law
15 not adequate
Where a law does not provide for the transfer of the owner
ship or right to possession of any property to the State or to 2
a corporation owned or controlled by the State 1t shall not be
deemed to provide for the compulsory acqusition cr requist
tioning of property notwithstanding that 1t deprives any per
son of hus property * 2 Article 31 A (2) substituted bythe
Constitution (Fourth Amendment) Act 19558 3 for the on
ginal clause (with retrospective effect) 31A (1) Not withstand
ang anything contained in article 13 no law providing for —

{a) the acqmsition by the State of any estate or of any nights
therem or the h or difi

of any such
nights or

{b) the twung over of the management of any property by
the State for a mited pesiod erther in the public interest or
1n order to secure the proper management of the property er
(c} the amalgamation of two or more corporations either 1n
the public interest or i order to secure the proper manage
ment of any of the corporations or

(d) the )y of any nghts of
managmg agents  secretasies and treasurers managing direc

tors d or of corp or of any voting
nights of shareholders thereof or

or modifi

{c) the extinguishment or modification of any nghts acerumg
by virtue of any agreement lease or licence for the purpose of
searching for, or winping, any mineral or mneral o1l or the
preamature terrnation or cancellation of any such agree

ment lease or hicence, shall be deemed to be voud on the Lro

und that 1t 13 inconuistent with or takes away or abridges any
of the nights, cenferred by article 14 aruicle 19 or article 31,
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the appellant 1t 1s considered that ft means the monetary equina
lent to the owner of the property of ihich he has been cfepmed

The conclusion must therefore be that compensation i Art
cle 31(2) means the equivalent in value of the property taken or
acquired subject only to the qualification that such equivalent
need not be paid i money One of the provisions
of clause (2) 1s that law must prowide for compensation
and as such compensation means the equnalent in valué
of the property acquied {as we have alrcady held ) 1t follows
that any provision for gving f)) way of compensation less {han
the equivalent will not amount to compensation 1n law and will
constitute contravention of that clause W hether the law provides
for an adequate payment or for di cimmatory pavment to difle
rent owners the result 1s the same a fulure to provide for
compensation mn law 115 (It was also observed 1n this case that 1f
a provision 1 anv act prosv 1dlng different amouat as compensafion
for the acquisiion of the property 1s given for difterent slabs of
income then also 1t contravenes the provision of Article 14 becau e
1t 15 discriminatery and then it also contravenes Artile 31 (2)
Further in a similar decision of the Rajasthan High Co irt m the
case of Nathmal v/s Commissione Civil Supp 1es the comments
m the d cision were We may add that 1f that was the 1ntentton
of the framers of the Constitution that compensation provided un
der Article 31 (2) should not be jusuciable and that whatever wis
paid by the legislature would be proper compensation 1t would
have been unnecessary to provide  Article 31{4) and Article 31{b)

We are therefore of opinion that the compensation to be

provided by law when property 1s taben away should be farr com
pensation which means equlvafenf m value of the property taken
or acqred subject cnly to this quahifi thaf such equival
need not be paid 1n money 118

We may now further refer to West Bengal Plannmg &
Development Act and 1t being  declared unconstitutional due to
the deqs of just ton by the Sup Court of
Indi  The State of West Bengal appealed dgainit that decsion
of the High Court of Calcutta 1 the Supreme Court where the
arguments of the Calcutta Hivh Court were upheld The Supreme

aurt maintamed y on llth D ber 1953 n s
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famnous decision on Belr Banerpee vjs State of West Bengal The
provisions of the Sectson 8 of the West Bengal Act AXI1 of 1943
making the declaration of the Government conclusive as to the
amount of compensation so as not to exceed the market value of
the land to be acqured on December 31 1946 were ultrayires of
the Consutution and vaid  that n as much as Article 31 (2) of the
Constitution made the existence of such purpose a {public purpose)
a necessary condition of acquisttion the existence of such a purpose
as a fact must be established objectively that the smpugned Act
(W B Act W1 1948) wasnot saved by Article 31 (5) of the
Constitution from the operation of Article 31 {2) thereof asaf x
had not been certified by the President of India as provided for
bv Artiele 31 (6} that while 1t 1s true that the legislature 1s given
discretionary power of laying down the prinuptes which should
govern the determmation of the amount tobe givento the
owner for the property appropriated such principles must ensure
that what 15 determined as payeble must be compensation thatas
Just equivalent of what the oaner hasb  n deprived of that within
the limits of thus basic reqwrem ot of full sademn b ation of
the cxpropnated o vner the Constitution allows free play to the
leguslative judgment as to what principles should guide the det
auon of the amount payable but thar such principles take
into account alf the elements which make up the true value of the
property appropriated and excludo matters which are to be negle
cted 15 a Justicsable 1ssue to be adjudicated by the court 117 The

Supremt. Court further maintuned n continuaton * turmng now
16 the provition relating to the

under the impugned
Actat will be seen that the latter part of the provision to Sec

tion 8 (thereof) lumuts the amount of compensatson 50 35 not to
exceed the warket value of the land on December 31, 1946 no
matter when the land 18 acqured Considermg the wmpugned Act
1s a permanent enactment and Jands may be acquired under it
many years after it came mto force the fixyng, of the market value
on December 31 1946 asthe calingon. compensation without refe-
renceto the value of theland ar the ume of acquistion ss arky

trary and cannot be regarded ag due compliance 1n lefter and
spinit wih the requirement of Article 31 (2) ~  Weaccor

dingly hald that tlie latter part of provise (b} to Sechon & af he

»

-~
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impugned Act which fixes the market value on Dec 31 1946 as
the maxumur P for lands acquired under 1t offends
agamst the provistons 31 (2) and 1s unconstitutional and vord The
appeal 13 dismussed with costs 118
These decisions have been dealt 1n detail on purpose so as to
make it abundantly clear that what were the views of the courts
of the land regarding acquusition of property and 1ts com>ensation
and to show by eritical study how far these views were 1n harmony
with the expressed views of a new soctal nd economic order to
be established m India m consonance with the cocialistic aspira
tions of our constitution  and the wdeals of an egalitarian society ?
The study of these decisions 1s also 1mportant because they sought
to turn cur constitution 1 a direction which was never irtended
or v1ualised by the framers « f the constution Late Pt Nehrus
speeches 1n the Parhament at the time of the vonsideration of the
Fourth Constitution Amendment Bill cleared many 1 sues of our
constitution Tte vigorous defence of this amendment by Pr Nehru
and his colleagues saved the from t kung a turn which
was never desired and by explaming the new concept of property
and compensation the relative value of Fundamental Rights and
Direcuve Principles, he created a new awareness regarding the
fund 1s of our and thus Pt Nehru gave the cons
titution a mght direction  His views latter on were accepted by
many courts of India including the Supreme Court jn many
cases 119 Therefore the critical study of these decisions 15 very
unpartant to know whether our consticution was drifung It should
be noted that these decisions of various courts were not 1 harmom
with the 1deals and aspiritions of our freedom struggle nor with
the socralistic aspirations of our consttution They are nct
accordancy with the sentiments of the Preamble of the Fundamen
tal Rights Resolution of 1931 accepted by the Congress nor are
they in agreement with the Objectines Resolution mtroduced by
Pt Nehru in the Constituent Assembly
In short these decisions prase some very unportant 1ssues

Furstly they rause the most amportant point whether orrginally also
(before the relevant amendment) the wordings of Article 31 (2)
aifowed the questicn of justiciabilitv and reasonability of the com
pensation to be heard and deciced by the courts  Sccondhy, they
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the legislature the final word to determune the law 21 Similarly
Justice Dass of the Supreme Court maimntained ©a procedure lard
down by the legislature may offend aganst the court s sense of jus
tice and fur plav but that 1s wholly 1rrelevant consideration
The constiution 1s supreme The court must take the constitution
as it finds 1t evenf st does not accord with s preconcenved
notions of what an 1deal constitution should be Qur protection
aganst legaslative tyranny 1f any lies 1n ultimate analysis 1n a (ree
and intelligent public opinion which  must eventually assert wsell
On serious reflection 1 find several msuperable objections
to the mtroduction of American doctrine of procedural due pro~
cess of law 1nto our constitution  That doctrine can only thrive
and work where the legislature 1s subordinate to the judiciary 1n
the sen e that the latter can sit in Jjudgement over and review all acts
of the legislature  Such a doctrine can have no applcation in a
field where legislature 1s supreme Although our constitution
has imposed some limitations on the legislative authorities yet
subject to and outside such hmitation our constitution has left our
Parliament and the State Legislatures supreme in therr legislative
fields Inthe man subject to hmitations 1 have mentioned oar
constitution has preferred the supremacy of the leguslatire to that
of judiciary The English principle of due process of law 1s there
fore more 1n accord with our constitution than the Amertcan doct
e which has been evolved for serving quite a dufferent
system 172 CJ hana and DassJ further helain the case of
AR Gopalan Vs the State of Madras 1n 1950 Jaw in Indian
con titution means onhy the law made by the competent legisla
ture 1t 13 not endowed with the customary notion of natural jus
tice good law bad law etc The word law has been used 1n the
sense of state made law and not as an equivalent law 1n the abst
ract of general sense embodying the principles of natural justice
that 15 the expression ¢ procedure estiblished by law means proce
dure established by law, made by the State that 1s to say Union
Parhament or the legislatures of the State and it 1s not proper to
construe this expression 10 the Iight of the meaning given to the
expression due process of law in the American Constitution by
the bupreme Court of America 123
Similarly J Patanjali Shashri also held “I am unable to agree
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that the term law 1n Article 21 means (it 15 true for other articles
also where the word “Law  occurs i the constitution) the :mmu-
table ard universal princaples of natural Ju tice Xt s dafficule
to accept the suggestion that law stands for the Jus naturale’ of
the cuil law and that the phrase according to the procedure esta
Lhished by law 1s equivalent to due process i jts procedural aspect,
for that would have the effect of introducing 1nto our constitutron
tho e subtle and elusiie cricersa implied m that phrase which at
was the deliberate purpose of the framers of our constitution to
avord (124 Justice hania elaborating this pomt further saxd “A
perusal of the report of the Drafung Commuttes to which our
attention was drawn shows clearly that the Constitutent Assembly
had before it the American article and the expression ‘due process
of law but they deliberately dropped the use of that expression
from our constitution There 1s therefore, no justificatiou to
give the meamng of ‘Jus to law in Article 21 The phrase ‘pm'ce
dure establisbed by law seems to be borrowed from Article 31 of
the Japanese Constitution It 15 not shown that the word
law means jus in the Japanese Constitution ‘The word ‘due
mn the expre sion due process of law 1n the American Constitu
tion 13 interpreted to mean just according to the opimion of the
Supreme Court of the U S A That word 1mparts junisdrction to
the courts to pronnunce what 15 due fiom otherwise according o
law  The deliberate omussion of the word due lends
strength to the contention that the justiciable  aspect of law
that 13 to consider whether 1t 18 reasonable or not by the court,
does not form part of our constitution By adopting the phrase
procedure ¢ tablished by law the constitution geve the leglsla‘lure
the final word to determine the law 125 Although the above
cited views of the eminent judges are in relation to Article 21 &f
the consttution which comes under Right of Freedom but same 1s
true for the word ‘law used at other places also 1n our constitution
weludung for Article 31 o s evid < by \he foly B
of Justice kama  The word law as used 1n this part (that 1s pa'n
Hilrd of the consttution) has different shades of meaming but 1
no other article 1t appears to bear the indefinite  meaming of natu
riljustice  If so there appears no reason why mthus Article it
should recene this peculiar meaning ’Ajmcle 31, which ss also 10
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Part 11 and relates to the funaamenta! rights in respeet of pro-
pesty runs as follows No person shall be deprived of his property
save by authonity of Jaw  Itas obvious that inthat clause law
must also mean enacted law  The object of dealing with property
under a different article appears more to provide the exceptions
found m Article 31 (2) to (6) rather than to give the word ‘law a
different meaning than one gnen 1 Article 21° 126
Thus, the contents of the speech of Dr Ambedkar and opimu
ons of a few learned Judges quoted and cited above, convinringly
prove that in the matter of law under Indian consutution final
say has been left to the legislatures  For this reason courts ¢cannot
gne deasion  whether a particular Jaw 13 reason.ble or
unreasonable, or whether st 15 just or unmjust They cannot
equate Jus with‘law’ They canonly decide about the constt
tutional anthonity that s whether a Jaw has been made according
to the established procedure and whether the powers to make
that law has been granted by the constitution te that legnslature
ornot The power of pronotncing whether the law 1s just or not,
whether 1t fulfils the carnons of natural justice whether uts con
tents are re. cnable or net are not within the unsdiction of the
courts Further these views are applicable to Article 31 also
which 15 the man point of discussion 1n this chapter  Even after
fully knowing the difference between the procedure established
by law and due proce s «f Jaw  our courts gave decision on the
1Lsue whether amount of compensation for acquired property
under Article 31 (2) 15 Just o1 not  In Bela Banern s case and few
other cases ¢ited 1 the beginning of this chapter courts pronoun
ced that due to the ynres onable quantum of compensation, the
part of the West Bengal Planming and Land Development Act as
voud of the constuution  In that case (Bela Banerjs case) Cluef
Justice Harpis bad mamtarred But st seems 10 me that the word
rea onable or Yust qualfying the word compensation 1s really
not necessary because P to be P must be
reasonable or just equiva ent 1f 1t 1s not a proper equivalent
then 1t 15 not compensation and anything which 1s unjust or unrea
sonable can never be regarded as an equivalent In my view
Article 31 clause (2) requires ajust amountto be given Sim:
larly the Siyrerre Court mamtamned in the same case what
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18 determined as payable must be compensation that 1s Jut
equivalent of what the owner has been deprived of but that
such principles take in to account all the elements which make up
the true value of the property appropriated and exclude matters

which are to be neglected1 a ble 1ssue to be adjud d
by the court 127 Thus 1t should be noted that although courts
were precluded from pr g judg about the equival

value of the compensation to be given by law, yet they did 1t

Now the second question which anses 1s that whether the
words of origmal article 31 clause (2) gave any scope for the
courts to entertain a case on the 1ssue of compensation to be gnen
for a property acquired under law for public purpose The rele
vant clause reads ‘No property movable or :imm vable ncluding
anv mterest in  or m zny mdustrial undertaking shall be taken
possesston of or acquired for public purpeses under any law autho
rising the taking of such possession or such acquisitton unless the
law provides for compensation for the property taken possession of
or acquired and exther fixesthe amount of the compensation or
specifies the prucp'es on which  and the manner n
which the compensation 1s to be determined and gnen  If the
above quoted words are careful'y noted 1t will be clearly observed
that (1) for acquiring a property for public purpose there should
be the authority of law (2) the law should provide for compen
sation or should enther fix the amount of the compensation or
determme the principles (3) no where the jurisdiction ot courtis

permitted by the language and words « f this clawse “The words
do not say that courts can determine whether the compensation
1s reasonable or not  Only the legislature and law made by 1t
and compensatien cetermined by it are in picture  Even with
thus clear position the courts entertamned cases and gave deciston
on the q of y t of the p 101 and even
d that the q whether guen for the
acquired preperty 1s just or unjust  reasonable or wuireasonabie 25
a ju iaable matter  Thus courts went beyond thesr Junsdiction
Now we come to the next important pomt which arses as a
contequence of such decision about Just crability for the dcquired
s o campte on. b melos srm e o o e
emes of the country
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mamly tbolition of Zamundari and other political nd social and
economic questions It also created the question of authority of
Parhament vis a vis judiciary and relative smportance of the
many provisions of Directive Principles in relation ta fundamental
nights of property mnd profession Such decisions were mainly
ponsible for the duction amendment Bill {Iourth, and
subsequent constitution Amendment Bills) Tempers ran high in the
Parliament on the issue of thus  Constitution Amendment Bill and
there were heated controversics and discussicns mside and outside
Parhiament about the fundamental of our constitutions 1n relation
1o property 228 Some people called this amendment a fraud on
the Indian Constitution  Through this amendment 1n a very clear
languige courts profnbited from entertaiming any case regardin
Jusuiciability or the r bility of the p 100 for the acqu
red property R ding this d and for expl the
mtentions of the framers of the constitution about the payment of
compensition for the rcquired properfy Pt Nehru said in Lok
Sabha on 14th March 1950 Irwa my privilege 1 factto
move this Article (Article 31) or the correspondence one (Article 2%
of the Draft Constitution of India) hefore the consttuent Assembly
ind I gave expression to my tlewsasto what it meant famly
clearly then One might presume therefore what the
intention of the movers of those articles was when they placed
them forward and therefore what the 1ntention of the Constituent
Assembly was at that ime  But we need not trouble ourselves
about 1t If the Supreme Coust or the High Courts of this country
have interpreted those articles in 3 different way, contrary to the
intention as expressed by the very movers of these articles in the
Constituent  Assembly, they have every nighttodoso  Wecan
not say that they should go back to refer to the speeches made and
the rest It simply means that we who put forward these articles
were 1n error 1n drafung them we did not put forward, we did not
define precsely whatwe meant Now I had thought when we passed
this article 3n the Constituent Assembly that we had made 1t perfec
tly clear that Parhament would fix either the quantem or the rules
governing compensation and after that there would be no
challenge at all Wellanspite of that it has been challenged and
in fact challenged effectively In fact what we aye doing
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0 far Arucle 31 15 concerned 1 that we are merely repeating but
in more pmcue and clear language what we had said before
That 15, previously 1t has been said ——that there would be com
pensation but Parliament would determine the quantum of itor
fix the rules governing it 129

From the above quoted lines of the speech of Pt. Nebru ot is
clear that even 1n the Constmmon As embly 1t was pounted out
that the question of the compensation will be in the control of the
Parliament and court shall not give decision whether the coml
pensation 15 reasonable or unreasonahle, just or unjust Thus 1t
has been discusssed that due to the existence of ‘procedure estab
lished by law courts went beyond their jurisdiction  The words
of the relevant clause of Article 31 also did not warrant the inter-
ference of the courts and niow 1t has been just pointed out that even
1n the Constituent Assemnbly it was made clear that in the matter
of compensation legistatures will have the final say and courts will
not nterefe e and it was made clear beyond doubt that the inter-
feren~e of the courts will not be tolerated 1n the programmre of
establishment of a new social and economitc order to be achieved by
eliminating the vested 11terests on land and other property Regar
dinz land policy of the Congress & Government Pt Nehru in the
most emphatic language expressed many years before as follows—

¢ The policy of the abolition of big estates 15 nat a new policy
but one that was laid down by the national Congress years ago

Sofaras we areconcerned we who are connected with the
Congress shall naturally give cffect to that pledge completely—-

one huadred per cent —and no legal subtlety no change, 1s going

10 COM= 10 our way That s qute clear 'We will honour our

pledges. Within hmm no judge and no supreme court will be

allowed to constituté themselves ito a third chamber No
sugrem= caurt and no Juditary will st tn judgment over the
sovereign will of Parhament which

represents the will of the
entire community 139

Thus the posttion of the yudiciaey 1 relation to abolition of
Zamindar: was made clear nearly s1x years hefore the dnscussnon
ofthe IVith Consutution Amendment Bill 1n the Parliament.

(and nearly twenty five years before the enactment of forty fourth
amendment Bill )



5 B Arguments in favour and aganst the fourth
Constitution Amendment bill

These decasions and  consequently Fourth Amendment of the
constitution created great constitutionl  politieal v legal stir
and furor 1n the country and the fundamentals of our
and our political philosophy came under heavy and acrimontous
discussinns  The careful perusal of previously mentioncd decisions
of various High Courts and d of Supi Court
mthe case of Bela Banerjee vs the State of West Bengal, raise
verv important sssues for critical discusion

The speeches of 1 ate Pt Nehru then Prime Minister, Shn HV
Pataskar Munster in the munstry of Law Shri Govind Vallabh
Pant Minister of Home Affurs an the Parhament defended that
the question of determination of the 1easonability of compensation
for acquired property 1s beyond the scope of judiciary and engin
Ally also courts were on purpose prechided to give decisions on this
issue The lourth Constitution Amendment Act prescribes in the
most clear 1anguage that courts will not entertan these questions in
future It was argued by these leaders that they are not changing the
contents of the 1¢levant articles of the constitution but are merely
repeating the old thin,, but 1n a more precise and exact language
50 as not to leave the courts in any doubt about their scope on
this point  On the other hand by the opponents of this amend
ment 1t was argued that this amendment will abnidge peoples
fundamental rights of property and wiil expose them to the tyra
nny of the legislature and thev will be deprived ot the protection
oftte courts  The sum and substance of the speeches of the
defend of this d was that 1t was urgently
necessary to tword the interference of the courts 1f we want to
establish 1n India a socsalistic pattern of society and to realise the

promuised and exp 1 cire of and social
Justice of a welfire state  Further 1t was emphancally expressed
cliav ehiss ! {Forel & , } was o

keeping with the real wishes of the framers of the constitution and 1t
harmony of the 1deals of our freedom struggle, and in continua
tion of the evolution of our cherished amms and real aspirations of
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gur constitution Tt was further asserted 1n these speeches that
these decisions of the courts have creared a situation of apparent
contradictio + and conflict between Fundamental Rights and the
Directive Principles of the State Poiey  Thus amendment would,
therefore pave way for the remoal of inherent contradiriors,
between these two parts of the Indian Consttution and if need b~
fundamental nghts will be made to sub erve the sentiments of
directive priniples  As a corollary of this 1t was aly argued
that the concept of prate praperty should be related to social
utility, that old concepts must change n a progressive and
dynamc society  Milhions of backward people of India desenve
more protection than a few privileged having entrenched vested
interests g property and courts must take m to consideration all
these facts winle gwving decisions on the sssues of fundamental
nights 1e the scope and extent of the fundamental rights should

be 1n tune with the necesuties of a socialistic pattern of society
and welfare state .

The question of relative importance of directive principles
and fundamental rights also cam= 1n forefront and assumed great
constitutional and polical 1mportance  The supporters of tms
amendment justified 1t on the plea that without 1t the ideals of
Dicective Principles will not be translated into action while the

pp of thig d put forward the arguments
that unenforceable directive principles cannot and should
not over ride the provisions of enforceable Fundamental Rights
Conmenting on this pomnt Dr N G Chateryt tasd 1n the Lok

Sabha on [ith Aprili 1935 ¢ The purpose of this Fundamental
Raghts Chapter was that no matter what

" majority you have
there are certam forbidden sectors on which you wall never trés

pass The puspose of Fundamental rightsis that cersam legal
principles should be established beyond the reach of the Parlia

ment and the e<ccuuve, to be avphied by the courts of law———;
You cannot enforce Directive Principles  Our Constitution says

t;xpressly that they are non yusiciable—— There lies the mam
between Fund

e 5 Rights and Drective Principles
ese Fundamental Rights were made to withdraw certain

items from the reach of political controversy, and’ w0 provade
certain essential safeguards which are segarded as sacred® 121
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In opposition to such views on the value of Directive Principlesin
relation to Fundamental Rights Pt Nehrusard upholding the
superiority of Directive Principles on 14th March 1955 mn Lok
Sabha ¢ I would like to draw the attention of the House to some
thing that it 1s not adequately stressed esther in Parliament or in
the country  We stress greatly and argue in courts of law abeut
the fundamental nights  Rightly so but there 1s such a thing also
as the Directive Principles of the constitution  Lven at the cost of
repeating them Iwish 1o read them out {The Primenunister refer
red here to Articles 37 38 and 39 of the consticution)  These are
as the constitutton say  the fundamentals 1 the governance of the
country Now I should like the House to consider how you give
effect to these prnciples if the argument which s often being
used even 1f I may say so with all respect by the Supreme Court
3§ adhered to, You cannot  You may say you must accept the
upreme Courts interpretation of the coisutuion  They are
wiser than we are mn nterpreting things  But I say, then if that
1s correct there 13 an herent contradiction m the constitution
between the fundamental nights and the Directive Principles of
State Policy Therefore, agawn 1t 18 upto this Parliament to re-
move that contradicion 1nd to make the fundamental rights sub
serve the Directive Prirciples of State Policy 132
A number of other political leaders also gave their views on
thisisspe  Shri Pataskar who was at that time Minister i the
Minstry bf Law said in the Lok Sabha on 14th March 1955 that
¢ 1t was not a correct procedure to try to construe (as according
to him, the Supreme Court of Indsa had done) the Indian Constitu-
tion on the basis of the words and phrases which occur n the
Constitution of Austraha  Canada or the United States of Ame
rica, as these constitutions were meant for being useful to different
countries for the solution of their own duferent problems 193
He held that the provisions of our constitution should be
cerpreted n the light of Clause 5th of the Objectryes Resolution tn
anumously adopted by our Constituent Assembly on 22nd January
1937 the Preambl of our Constitution and the Directive Princ
ples of State Policy as embodied 1n Part IV of the Constitution
He further observed  The most smportant provision m this connec
tion 15 Article 38 (of the Constitution) which Iays down that the
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State shall strve to promote the welfare of the peaple by establish
mg a sotal order 1 which Justice, social  econamic and polizcat
shall mform all the institutions of the natioral hife Whatever 35
taxd down 10 Articles 19, 31 and similar provisions (of the Consty
tution) has to be m‘(erpreled m view pf this policy of 5 welfare
state I you do not take any accaunt of this thimg and try ton
terpret the Constitution the nterpretation 1s bound to be incorrect
QOur Consucunion 15 an mdependent prece of work not based
on any artxt):uiar Constitu 1o but 15 framed on the historical
b:ickground of oxljr constitunional development  and the parjicular
1 'eds of out country, 1 view of the goal which has been set before
us That must be taken into account for ats proper interpretation
! There 13 no pou‘xt 1 arguing about the sanctity of property
If there ss any interpretation by which the progress of the country
1s gong to be held up, such an amendment (1e the proposed
Fourth’ Constitutionn Amendment Bili} 1s the only solugon To
argue that by this amendment we ase trymg to take away the
authority of the courts 15 flot correct We are trymng to restorg
what the Constitution makers really intended In our opimion
the préaem Articles are er’ough for the purpose for which they are
mtended  But on account of the interpretation of the Courts it
‘has bevome nec‘essary to bring forward this legislation. It should
;f_x.' mory appropriate to hold that 6ur  Constitution makers trusted
“_‘? legistatures fo protect the rights of ctizens as the people of
Gﬂrem Britamn trust ther Parliament to protect (the) people s pro
perty “The mntention of the framers of the Constitution can
not be allowed to be negauved or hampered by sncprrect mterpre
tation? 34
Spealung on the same point and expressmg simlar views
Shr Govind (Vallahh Pant then Minsster of Home Affaics sadin
Rajya Sabha on 17th March 1955 “Our Constitution enshrines
the man purpose and objectsve of our national policy Our society
1s 10 be based on the twin pillars of socual and economic Justice

The Preamble :ml’;odnes the main objective for which the Parla
ment 15 d ie

n *esxgned';‘md 1atended to function It has, besides the

Preamble the Dicective JPnnctples which 1 a way chalk out the

road which will lead to the goal which has been defingd 4n the

Consttution The function of the Parhame”mfﬂpx
-

.
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tmportant It has unlimited scope and 1t can 1f at so chooses and
1l crrcumstances so require, make far reaclhing changes 1n the Cons
titution But when there 1s a conflict be ween the maun cen
tral objective of our social reconstruction pokicy, the Fundamental
P1ghts, the Directne Principles and Patliamentary legistation on
the one hand and the decisions of the Supreme Court on the
ather some way has to be found out to establish harmony between
alt these The cour e of legislation  during the last few years
has revealed defects m Article 31 of our Conststution It 15 with a
view to curing that effect that this Bill has been placed before this
House* 136 Commenting further on the importance and sigmifi
cance of Arucle 31 which 1s the sulject matter for discussion in
this Chapter, Shr1 G B Pant said ¢ Article 31 1s concerned with a
vital matter ‘The original clause in the Draft Constitunon
was Ithink Clause 24 That by itself was the subject of a prolon
ged controversy and some of us happend to be concerned with
that controversy even then Some basic fundamentals were accep
ted and are accepted even today ‘There are different purposes
for which properties have to be acquired Social legislation
affecting the commumity 1n general or large sections of it stands
on a different footing and 1t has to be viewed from a different
angle It isthere that Article 31 comes m It was by stsell a
sort of a compromuse Article That Article  however, laid down
that compensation would be paid for acquisiion but the quantum
of 1t or the principles and the manner i which or in accordance
with which such compensation was to be given  should be deter
mmed by Parhament It was then the view of very emunent jurists
lLike Shr1 Alladi krishnaswami Ayyar and also others that the
Parlinment would be the final authority in the matter But
the hopes have been belied It has been found that the courts did
not agree with the mterpretation which the authors of the Const:
tution thought 1t bore and 1t would convey They have construed
the Article differently 138
Expre sing his surprise about the decistons of the Courts regar
ding property nights under Article 31 he further commented
“Many things have happened which were altogetherer beyond the
ringe of mmagmnation of the authors of the Constuution It hag
been found that the guarantees that they had given has been inter
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preted in a manner which comes 1n the way of socinl legislation
and which does not allow even very modest steps to be taken in the
direction of social welfare  We have decided to work for a wek-
fare state of a sotialistic pattern in our country, well, that may calt
for big changes We do recogmise private rights even in pro-
perty But 1t should not be forgotten that all private rights
property are the creatures of soctety Such rights exist because
the State 1s able to maintain orger and to follow certain pohicies

Even if one were to say that compensation should be determined
Dy the market value, the State could always order things i such

2 way that the value mght 1lmost be dimunished tnd  reduced to
zoro 181

Concluding his argr on the of this d

Shr: G B Pant said in the Rajya Sabha on 20th April, 1955 «It
has been said that we should not tamper with the Constitution
hightly But what we are doing by means of this amend

g Bill today 1s to rehabilutate the Constitution and not to tamper:
with1t  The spint of the Constitution  the ntention of the auth

ors should prevail and where the language had been found defective
or amb 1t should be adjusted and revised so that the actual
purpose tor which the Constitution was framed and the intentions
af the authors and the motives whech actuated them may be fully

borne out—~ 1 should Like to mention that the concept of private
property Is not a static one

1t has been changing from time to
tume In the good or bad old days slaves were regarded as private

property  Some time ago even women were treated as such  But
the concept of private property has been changing———0One can
eawuly say that private property 1s creature of the State——-—The
need for this amendment arose out of the terpretations placed on
s clause by the highest tribunal in thisland m a series of
ca es which arose on this particular  clause——-—~——n Bela
Banerjes e 15 mmpossible to carry out any
measure of social leguslation 1if the market value for the property
acquured 13 to be paid especially when large schemes of social
reforms are to be Jaunched whicn we hope to 1n the course of the
next few years  No State can afford to pay the money equn alext
of the property that will be acquired far the benefit of the poorer
sec 10ns of the commu uty 1n this land —— —1It has, therefor. to be
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accepted that an amendment of Article 31 {2) has become unavol
dable 338 Through these words Shri Pant refuted the charge that
Govt 15 tampering with the constitution  He defended this amend
meat for the necessity for establistung Welfare State  Spaakiag the
on wssuse of compensaton for the nquired property late Pt Nehru
alwo emphasized that full cotnpensation 1x nesther possibleffor a poor
state like Indnn to gwe nor it should b~ given on the muter of
princtples because according to him under the prosisions of Direc
tive Principles State hat to establish a new type of soctal order and
providing the full compensation according to the decision of the Sup-
reme Court will not establish the desired structtire of society where
Justice social, econorme and political shall inform all the wnstitutions
of national lfe and where economic concentration doss not take
place for the common detriment and wheee ownership and control
of the matenal resources is distnbuted for the common gocd ete
He sard on 14th March, 1955 in Lok Sabha ¢ In the case of normal
a4 acqusition the normal laws prevail and the normal full com
pensation is ges v bat wh ce all thi aff oty a mich la ger sphere
the social sphere then we have provided differently 1If we are
amming as I hope we are aumng and we repeatedly say we
are awmng at  changes . the social structure, then
mevitably you cannot think n terms of gving  what s
called full compensation  Why® Well, firstly because you cannot
doat Secondly beeause 1t would be amproper to do it unjust to do
3t and 1t should not be done even if you can do 1t for the simple
reason that all these sotzal matters laws etc are arming to bring
absut a ¢ rtatn stru ture of sortety different from what it s at
present In that different structure among the other things that
will change is this—the big difference between the ‘haves and the
‘have-nots Now 1l we are giving full compensation well, the
haves' remain the *haves and the *have nots *have-nots, 1t does
not change in shape or form 1f compensation takes place  There-
fore, t any scheme of social engimeering if I may say so jou can
niot gne full compensation, apart from the other patent fact that
‘you are not 10 a position nobody has the resources to give jt———
MWe do want to give compensatzon and we intend to, as we have
been doing you have to think not only of the type of pro
perty but the history belund 1t the social consequences belund 1t
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and all that kund of thing i determiming the compensation  The
object 15 not to expropriate the obect 15 not to njure anybody
the object 1s a positive object to bring about a social change for
the benefit of the largest number of people doing the least injury
to any group or class Now 1n a matter of this kind therefore
where you have to consider all these factors politreal, social
economae, I submut that the judiciary 1s not the competent autho-
nty 139
Pt Nehru had cleared much earlier the position regarding
the Zamndart abolition and the opposition of the courts in rela
tion to these progressive legislation When speaking 1n 1949 on the
Amendment to Article 24 of the Draft, of the Constituent Assembly
New Delhi September 10 1949 he said  The land question may
be settled 1n a different manner altogether The policy of
the aboliton of big estates 1s not a new policy but one that was
laid down by the National Congress years ago and no
legal subtlery, no change 1s going to come n our way That s
quite clear  Within limuts, no judge and no supreme court will
be allowed to tt Ives into a third chamber 340

The sum and sut of these speect
that the fourth d of our C:

and ar 1s
as well as stmular
other amendments were urgently necessary to createin India the
socialist pattern of society and to realize the ideals of 2 wellare
state n the country § dly this d

was n d
withthe real wishes of the authors of the Constitution  Thus
amendment did not tamper with the constitution but rather 1t
rehabilitated and steengthened st Thirdly this amendment was
to remove inherent contradiction 1n the Constitution between the
Fundamental Rights and Directive Principles of State Policy and
that the concept of private property itself must change in a dyna
mic and progressive society and fourthly if some articles of Fund-
amental Rights comein the way of realization of the ideals of
Directise Principles the former may be sustably amended so as to
up-hold the superiority of Directive Prancaples for the realization of
tdeal of welfare and egalitanian society  Fufthly the interpretation
of the constitution should be done 1n relation to the tastory and
wdeals of struggle of freedom  So far the first pomnt 15 concer ed
encugh matenal has been provided in pressous chapters that our
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censtiunon 1y scaah tcan wspiration. On the floor of the consty
tuent Assembly at el assurances were gnen by Dr Ambedkar
that secialisie prinaples have teen ancorperated :n the Directive
Frinciples and ro goserrrent can ~ffcrd to neglect them Regarding
ecend pant that tlis amendment was n accordance with
the wishes of the framers of tle censututicn the above queted
abstracts from the speeches of Pt Nebru and Shi G B Pant 1t s
quite clear th t evenan the censttuert A «emibly and i parha
ment 1t was ponted out that in future Zamndar: wall be abolished
thisview wos formally aceerted an ihe Tordamental Rights
Resolution accepted by ATCC an 19311n uts famous Karacht
Resolution  However, this point was disputed by Dr BR Am
bedhar in the course of bus speechin the Rapa Sabha on {9th
March 1905 that he wd lus Prafung Corrmuttee of the Consti
tuent Assembly could take no re ponsibility whatsoever for Arucle
31 of the Constitution and posnted cut that Congress party in the
Constituent Assembly was ¢ so divided within atself that we did
not know what to put and what not 10 put that there were three
scctions 1n the Conpress party  and that one section Jed by Sardar
\ allabhbhar Patel steed for full )2 1on full T

i the sense in which full compensation 1s paid at market price
plus fifteen percent solatium 241 ¢ According 1o him the second
group led by Shrt Janaharlal Nehru was against the payment of
compens.tion for abohtion of Zamundars and other g estates
However in the end o compramise formula was aceepted that
compensation would be given b courts will he kept out so far
the reasonability of the quantum of compensation 15 concerned
Dr Ambedhar pomnted out m Rajy2 Sabhaon 19th March 1955
that even Shri Pant had also previous y admtted 1n the course of
hus speech in the Rajya Sabha on 17th March 1955 that the
original clause 24 of the Draft Constitution which later on became
Article 31 of the Constitution had  had been the subject of a
prolonged controversy and 1t was by itself a sort of 4 compromse
Article Therefore 1t 1s dufficult to agree [ully with the contention
that the change made by this it of the

was n accordance with the intention of the authors of the Const1
tution As a reply of this argument of Dr Ambedkar 1t 1s submut
ted that the original compromise on the quanturn of compensation
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and 1t being accepted that Compeasation will be paid but this
matter will finally remarm 1n the hands of parliament proves that
10 the matter of Zamindar1 abolition no hitizatio 2 1d nterference
of the courts will be tolerated It 1s further submutted that the
enginal clause of article 31 regarding compensation was based on
the agreement of the majority of the members of the congress
party 1n the conshtuent Assembly otherwise this article could not
be described as a compromuse article, the 1mportant pomt 1n this
regard 1s that nobody con dispute the fact that this dompromuse
article was not according to the wish s of the majorsty QOnce
there was a compromise on this mssue there was no question of any
dwision of opinion Henrd 1t issafe to conclude that fter the
compromise formala th= ot17inal artirle 31 was supsorted by the

maprty and hence Dr And=dkars arzan at doss not scem to
hold much weight  Fu ther to prove that what was the position

1 the coastitutent  Ass»mdly when this particular article was
wader discussion we may tefer to the views of Pt Nehruin the
constitu=nt Assndly on September 10 1949 while moving an
amendment to article 24 of the Draft constitution (corresponding
to arucle 31 of the constitution) “We will honour our pledges
Within Iim ts no julge and no Supreme Coart will be allowed to
constitute themselves into a third ¢hambar No supreme Court and
no judiciary wall sit i judgment over the sovereign will of Parlia
meat which repre eats the will of the entire commumty

but ultimately toe fact temams that the legulature must be sup
reme and must not be snterefered with by the courts of the law 1n
measures of social reform 142 These lines say 1n very clear cut
terms that m the pro ramme of abolition of Zamundar: and other
big estates on land the nterference of the courts will not be tolera
ted and that 1s why fearing that such nterference may come
future and actually create obstacles in such programmes original
article 31 was worded n such a way that courts may not interfere
So far this position 15 concerned there can not be any dipute  But
nspite of that courts entertained cases on the issue of compensation
and declared many acts voud passed by various state legislatuces
Thus the acceptance of this compromse formula by the majonty
of the congress party 1 the constituent Assembly proves that the
arguments that this was not supported by the majority 15 proved

o

5
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wrong  Hence the origmnal article 31, before the fourth amend
ment of the cunstitution was according to the wishes of the fra
mers of the constitution but courts put a different interpretation
on that article therefore 1t 1s justified to conclude that this amend
ment was necessary to make the wishes of the framers of the con
stitution, to prevaul This actually was intended by this amend
ment and this 1s evidenced by the speechesof Pt Nehru, Shri
G B Pant and Shr1 HV Pataskar which have been referred to 1n
this chapter

Regardtng next point that concept of private property 1s a
dynamic one and fundamental nghts should be adjusted to the
needs of the society 1t 1s submutted that even ex chief justice
fGajendra Gadkar) of India also supports the view that amend
ments & changes in fundamental rights are justified 1n the nterest
of s0t10 economic reorganization of the societv The principles of a
new, class-less society are icorporated 1n the Directive Principles
Hence, 1f need be Fundamental Rights can be justifiably amended
in the nterest of new soctal and economc circumstances as envis
aged 1n the provisions of Dnective Principles I shall illustrate
this approach by indicating briefly how the Constitutional amend
ments made from time to time have sought to find a solution to

the problems raised by the fundamental rights My pomnt
1n mentioning some of these amendments 1s to tllustrate my thesis
that 1n seeking to achieve socu Jusuce d y and

the rule of law can not treat any proposition as absolute and any
provision as infallible and beyond the pale of modification  If
experience shows that some change has to be made democracy
and the rule of law do not heutate to make the change because
1t 15 the very essence of sociological jurisprudence that like life,
law atsell must benefit by experience 243

In essence smmlar views were expressed by the other
defenders of this amendment

The Tundamental Rights even in the chapter I11 have been
hmited and conditioned 1n scope by number of clauses and sub
clau e erther mn the interest of the State back ward section of the

, and Scheduled castes and es  If this princ

ples 1s extended to 1ts logical conclusion there 13 1o reason why
should they not (Fundamental Rights) be further imited n the
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interest of the general commumity and for the upliftment of kasans
and Labours as directed m the contents of Directive Principles

In short the enure conrept of Fundamental Rights and speciatly
that of property nights should have social utility and be social
service ouented  In other words Fundamental Rights can justt

fiably be conditioned 1n the context of the demands of the contents
of the chapter of Directive Principles 1f a commumty of equals 1s
to be established which 13 the elabo ation of the ideal of thejustice,
economic social and political  In econormc field justice means

equal distbution of wealth 1n social field 1t means that people
to duffe

1es and castes should have equal
nghts and none of them should have special privileges Inthe

political field one man should be as important as the other with
out any distinction 1n choosing the government and with the help
of the money and wealth democracy may not be either influenced
or purchased

Summing up 1t can be said that the provisions of our Con
stitution should be held be interpreted 1n the light of Clause 5th
of the Obye Resol the P bl
and the Direcuive Pranciples of State Policy

of our constitution



6 The Importance of Preamble as aid m the under-
standing and Interpretation of the Constitution

Our Constitution 13 very detailed one 1nd has b.en framed on
the basis of the principles of many leading constitutions of the
world such asthitof USA Fngland Ircland etc  Although
great efforts were made fo harmonise the princples of these
various Constitutions 1nto one yet occasionally contradictory ele
ments come tothe surfacc However at preseat as we are
concerned with the contradiction between Chapter 11T and 1V of
the Constitution 1t 1s worth while to see how the study of the
Preamble can help in the removal of this contradiction and uphold
the greater 1mportance of Dhirective Principles in relation to
contradictory and conlictin  elem nts of T undamental Raghts

Commenttng on the importance of the Preamble our Const1
tution ¥Pt  Thakur Das Bhargava said 1n the Constitution
Assembly on the 18 November 1949 “The Preamble 1s the
most part of the C It 1s the soul of the Cons
titution It 1s a kev to the Constitution It 1s 2 proper yardstick
with which one can measure the worth of the Coastitutton Al
the 395 Articles of the Crastitution have to b m asured with the
yardstick of the Preamble and  such provisions ay stind the test of
the Preamble are good 1nd other should be taken as worth
less 144 Preamb e expre s s the st m1 1ace of the Articles uf the
Constitution 1 realation to the broad sentiments of the aims and
aspieatioas for which the Constitutto 1 has been framed Tt gives us
a clue of the direction  ~lthoush not of all details in which the
Constitution hasto mase  Ac~orlm» to Maxvesll a leading
authority on the wnterpr tatten of Corastitutions “The Preamble of
astatute hasbeensaid tobea good means of finding out its
meaning anlasit werz 2 k v to the understanding to 1t and as it
usually states or profe ses to state the general olyect and intention
of the lerslatare 13 pis 11 the enactment 1t may legitimately be
con at 1tysdivearwrnn wty 145 Ensanear  the  impor
tance of the Preamole 1a th  uiderstanimv afth Con itution
Justice Story has sawd ¢ The Importance of examining the Pream

ble for the purpose of exnounding the language of a Statute
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bas been ong felt ang vnnersally conceded in alljundical d cus
sions Itis an admitted maxim in the ordinary course of the
admnistration of Justice that the Freamble of a statute 151 Fey to
open the mind of the makers as to the mischels which are to be
remedied and the objects which are 1o be accomplished

There does not seem amy tea on wit i 4 findamental law or
Constitutson of Government an equal attenton should not be given
to the intention of the framers as stated 1n the Preamble* 146 Op
the importance of p ble 1in the d

ding of a starute or a
constitution Basu Durgadas cites many exzrrples and says ‘ The
proper function of a preamble 18 16 explnm certan facts which are
necessary to be explamned beforethe enactments contained in the
Act can be understood In hort 7 coutt may lookinto the
object and policy of the Act as recied i the Preamble when
doubt arises 1 11s mund 28 to whegher the narrower or the rore
fiberal anterpretation ought to be placed the  reamble of
our Copstitution serves tywo  purposes (2) 1t indicares the source
from which tht con titution derves sts authenty (D) st also states
the objects which the constiution seeks to e tablish and pro-
mote 147 Trom the above quoted sentences it 1s clear that Pream
ble can be used 1o judge whether 2 liberal interpretation 1s war
rented or not  Secondly through s study the ohyects whsch the
constitution ecks to fullfill can be fuund out  From these 1t 3¢ 1lso
clear that reference ta Preamble should be made 1n case of doubt
and awbigwity and by mference 1t 1s also clear that adequate atten
tion should be given to the mtentions of the framers of the Consty
tution because 1t 15 expected that tie intentions of the framers of
the constitution will be incorporated in the preamble It 1s well
known fact that the preamble of owr constitution substantially
has been taken from the Article 5th of the ‘Objectives Resolution
which w1s moved m the Constituent  Assembly by Lite Pt Jawa
harial Nehru on 13th December 194G This means that the
Qbjprctives Rewolutwon. and the Preamble wand  or same amms
and aspirations and it wall be quite logieal to deduce that the
zims of the Freamble’ are same as were explained for the ‘Objec
tives Resolution when 1t was moved 1 the Constituent Assembly
‘The umportant pomnt which is to be kept 1 mund s that Objec
tives Resolution  contamed the objectives for which Constatution

-
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was to bamade and these objectives were incorporated 1n th-
Preamble of our Conststution Therefore, 1t can be saxd that 1f one
hns to know the objectives for which  our Constitution was framed
a reference to the Preamble should be made It will be worth
while to see and note what wat expressed by late Pt Nehru when
he moved the ‘Objectine Resolution’ 1n the Constituent Assembly
He referred to 1t as a High Adventure of giving shape 1n the pnn
ted and wntten words to a nation & dreams and aspirations  He
described 1t not merely a Resol but a Decl and a
Pledge to the Nation and he requested the House to consider that
Resolution not 1n the spint of narrow legal wording but rather to
Took at the spinit behind the resolution He sard “In this resolution
which the House knows has been drafted with exceeding care we
have tried to avoid saymg too much or too hittle Thus resolu
tion therefore steers between these two extremes and lays down
certamn Fundamentals only ‘We have done something much
more than using the word  We have given the content of demo-
cracy 1n ths resolution and not only the content of democracy but
the content 1f I may say 8o of economic  democracy Well
I stand for socralism and that India will go towards the Constitu
tion of a Soctalist State and I do beheve the world will have to
go that way Only 1n one sense 1t (O3jectives Resolution)
fimats our work 1e we adhere to certain fundamental propo-
sitions no body challenges them butif any body should
challenge them well we shall accept the challenge and hold our
position but 1 wish to say that whatever the legal aspects of
the thing might be there are moments when law 15 very feeble
reed to rely upon when we have to deat with a nation full of pas
sion and freedom 148 From the above quoted extract of the
speech of late Pt Nehru at the time of moving the Obyectives
Resolution n the Constituent Assembly 1t s clear that he
emphas:zed beyond doubt that we stand for certais Tundamental
p and also empt d the hope that India will make
a Consnulmn on Socialist lines and not only India but the
whole word may have to do st He further said that we stand to
accept any challenge from any bodv for defending our Fundamen
tal prof The Fund P were (1f whole
speech 1s read) democracy, sovereignty of Indian people econo-
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wme and social and politieal justice ete  For Jum thee onotnu
Justice memt the acceptance of the prmciples of socialistic organt
rtion of soctety  He expressed with full emphans thatif
body challenges thess fundamenta's we shall hold to our poution
and accept the challen, that isif any attempt 1 made under
whatever plea to negatine the «fT-ets of thess fundam ntals st will
not be allowed  In plun words it meant that we stand for socin
futic type of economic and  ocnd organization  However the
Objectives Resotunion eould not be passed early 1 the Chnstituent
Asserobly and there w s some delay, o Sher “ehru agamn spoke
on sts importance and urgency on 22 January, 1947 *How
fong tre we to wait 7 Andaf we som= of us who are mo e prospr
rous can afferd to wait what about the waiay of the hungry 1nd
the starvinzg « ThisreSolutton o It hrin~x promus® of
freedom at brangs the promuse of food and opportumiy to all “1¢v
Thus he quite clearly expresses that the amms and aspirwos of
this resolution 1s ta bring £35d 11d opportunity to 4l Hs furth
said 1n the same speech  But talnZ it 43 a who'e ¢ is aresolution
which has already recewved the full assent of this Hause and
1 hope that thus Resolution will lexl urto 4 Crstitation on the
hin=g suzgested by this Resolutior Lteust the Coqstitutron wafl
lead us to the real freedom that we have clamaured for and thu
real freedom in tum will bring food to our starning mulltons
clothin,, for thom  hoasing for themn 1nd all manasr of opportun
ties for progress 130 The abolhtion of Zanundar asa progri
mum- for providing food for  milliens and taking of my niraged
mlls 1n the terest of consum r and lahaue class ths costrue
tion of cheup houses by the West B nzal Govt foc refugees on the
fand acqured from DBela Banns e and others and the cases
brought b.fore the courts for decissonson these points and 1ssues
and th. decisions of the Coares aganst the interest of syl pro
grammes i th defen~e of some  Fuhdam ftal Rights should be
‘tw 1in the eaatest of abose expresied sentiments and then alone
one can fect that much wrong wastought 1o be done by the defence
of certun fundamental rights  The above quoted lines can them
selves thraw ensagh light on the Oy ~tves of this R¢iolution

all manner of opportunties, food for millions starving clothin
and houmng for them 183 ¢ 2 N
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Now we focus our attention to the text of the ‘Objectives Resolu
tion and the ‘Preamble of the Indian Constitution  The arucles
Sthand 6th of the ‘Objectives Resolution’ are very important Aru
cle Sth reads ¢ wherein shall be yuaraiteed and secured to all the
people of India Jusuce  Social, Leonomic and Political Equality
of status of opportunity and before the law, freedam of thought
expression belief faith worship vocation, association and action

ub_]ec! to law and pubhc morality And article 6th reads “wherem

feguards shall be provided for back d
1nd tribal areas and deprcssed and other backward classes 182
These two articles form the core of our Raghts and have been n
corporated in the Preamble of our Constitution Some of these
specially those of political nature such as right to equality before
rights slaw, right of freedom of speech thought, expression  behef
and faith worship, vocation and 1ss ciatn of minovities ete have
heen mncluded in the Part III thy s Fuslimental Rights chapter
and have bern made justiczable Similai v some of the social
rights have also been included 1n chapter 111 such as equality of
status and accessibility to various public plices wells tanks,
restaurants and hotels abol: of untoachabiity abol of
itles etc Mostly political rights in Chapter 11T have been condi
tioned 1n the interest of backward and scheduled castes according
10 the provisions of Article 6th of the Objectives Resolution It 1s
one of the accepted scheme of our Constitution that backward and
down tiodden are to be elevated and provisians have beea made
{ r this aim both 1n Fundamental Rights Chipter and Directne
Priciples as for examp'e 15 (1) and (2) 15 (4) 16 (3) 19(5) etc
and article 46 of the Directive Principles
Now the words of Article 5th of the ‘Objectives Resolution
are * wherein <hall be guaranted and secured to all the people of
India Justice Social, Economtc and Political This means
the securing and p ding of the d of and

social justice has been guaranteed by the Constituent Assembly a

Sovereign body by the unanimous acceptance of the Objectives

R Mostly, the p through which these guaran
tees of economic justice are to be realized and fulfilled, have been

included 1n the Directive Principles  Now the argument 1s that 1f
on the plea of non justiciability of Directive Principles, the process
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of the realization of the Coaditions and  circumstances of the
economic and social justice 15 blocked in the defence of justicrable
nights of Fundamental Rights chapter how the solemn promse
and guarantees given by the Constituent Assembly can be fulfilled”
After passing the Obj-ctives Resolution the Constituent Assembly
as 2 Sovereign body representing the will of Indian people took a
pledge to provide for the conditions of economic justice  The con
cept of economuc justice defintely has socialstic elements so far
our political philosophy 18 concerned and for Pt Nehru the mover
of this resolution 1t could not be anything but pure and simple
socialistic 1n aspiration as has been established through our enquiry
on the background of our pohtical struggle in one of the previous
chapters and the speeches of Pt Nehru at the time of troducing
Objectives Resolution  Economic justice m this context means the
equalization of wealth and not its concentration in the hands of
few people for the common deteriment It covld not mean ‘laissez
fare or the economic justice and liberty of Nineteenth
centuary free enterprise ideal Pt Nehru had  said that
rich and privileged will haveto be deprive of therr vested
wterests for the common good The process of equalization
of wealth means uplifiment of the poorer section of the
commumity and the dilution of the concentration of economic
power Through the following lines the position regarding agrarian
reforms and such other programmes 1s clear “But the fact remamns
that when you change a social system or an agrarian system, the
burden must fall on somebody 153 Through the unammous
T of the Oby Resol by the Constituent Assem
bly 1t 1 quite obvious that this resolution became constitutionally,
legally and morally the guiding star for the Constituent Assembly
for framng the Constitution of India  If the guarantees given on
such explicst understanding for economrc and social justice have to
be materialized, then surely the provisions of Directive Prineiples
will have to be given their due constitutional ymportance The
Preamble also gives these guarantees i the name of the people of
India WE THE PEOPLF OF INDIA, having solemnly resolved
to constitute India into 2 SOVEREIGN DEMOCRATIC REPU
BLIC and to secure to all its ciizens JUSTICE Social Economic
and Political ... . EQUALITY of status and of opportunity
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- One fails to understand haw such categorical guaran.
tees should not pe fulfilled and obstacles created in their realiza
uan ? It will be patently unconstitutional to put and tolerate any
ebstacle under whatever plea and under whatsoever argument 1n
the realization and fulfilment of tiese guarantees even in the def
ence of conflicting Fundamental Rights

It may be charged here that more emphass 1s being given to
veonomic and social yustice and not so much to political Justice they
and pohitical raghts This 15 due to the fact that when India be-came
trec bulk of political nghts were provided to its citizens had been
achieved  Palitical justice means one man one vote It also means
that every government shall be on the anvil both 1n ats dauly affarrs
and also at the end of certain period when the voters and ¢lector
ates will be given an opportunity to assess the work done by the
Gavernment  These conditjons exist normally in India and have
been 1n existence since the Constitution becime operative  People
can cnitisize the Government in the Farhament and cutside and
dections are held regularly  Emphaszing the greater mportance
ot Economic and Secial 11, hty Dr Ambedkar sud i the Constit
uent Assembly on 25th Novemnber 1949 that on the 26th January,
1920 we are gong to eater mtoa Lfe of comtradictions In
political life we will hase equality and i social and economic life
we will have mequaliy  In poliies we will be 1pcogmzing the
principle of one man pne yote and one vote gue valu.  In our
social and aconoruc hife we shall, by reason of aur socal and
ccqnaic structure cotinue to deny the principle of one man o1e
value  How lang shall we contigue to i e this Ifs of contradic
uons » How long shall we continue to deny cquality 1n our soctal
and ¢ onomuc Ife > He further said  But the e can be nd gaimsay
g that political pa v r 1 this country has too lot been the mnn
opoly of a few and the magy are 1, only b asts of burden

This menopoly has not marely depry «d them of thar
chance ot hetter nent 1t hts sapp~d what may b called the sight
ficance ol 1fe  Theswe dow) trodidien classes ate tired of being go-
verned Thus urge for sell tealisation an the down trodden
clacesmust mat be alloned to devalop 1nta a class struggle or
class war 121 These lines point put that why more emphasrs has
been lasd on social and economie rights and less on paliseal nghs
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Yp+aking on the imp2 tance of sotial ahd economic nghts and
their organie relation with directive pranciples Dr Ambedkat’
further mamtained in the Constituent Asiémbly “while we have
established political democracy, 1t 1s ako the dexird that we should
lay down an 1deal before those Who wbuld be Torming th Golérn
ment That 1deal 15 econome demacracy "¥58 -
Dr Ambedkar futther said emphasizing the félation bet veen the
ideal of econormic démocracy and Directive Prinéiples “It 15
therefore tlo use saying that the directive prmc{plei have Ho valus
In my juirment the directive principles have 4 great value, for
they lay down that our 1dedl1s economic Hemochracy  Because
we thid not wafit merely 4 parhamentary form of Goverdment to
be nstituted throu,f\ the vartous mechanisms provided 10 the
Constitution Withoat any direction asto what our economic
1deal as to what our socal ord ¢ ought to be  wa deliberately
included the Didctve Prt w‘\pies il our Condtitution 1 think f
the friends who are agxthteé over this questzon bear 1n mind what
T have said just now that our object in franung this constitution 35
really two fold (1) to laY dovn the form of pohtical democrac?f
~nd (i) to lay doan that ur ideal 1s economic  democracy and
also to prescribe that esery Government whatever 1t 15 1n power,
shall sinide to l)r,m; abatit econorfiie democracy, much of the mus
understanding under which most members are labouring wall dis
nppear 136 From these remarks and assurinces of Dr Ambedkar
115 celar that the framers of our Constitution have put the ideals
ofecor me d mo racy and economic justice 1n the Directive
Principles  If tha prozisions of Dur ctive Prinriples are negatived
the guarintees of fic ustce re nezatived These g
ofeco{m-mc]\l tic have b>»n pronided by the unanimo 1s accept
ance of the Objectives Resslution by the Con utuent As embly a

sovereign body representing the combined will of the nation and
have been further confirmed by the &

ge of the P, ble that
15 the people of India are under solemn pledge to the 1deals of

economic justice and economic Justice 1 to be realzed through the
Durective Principles  Any move to oppose the realization of guare
antees. of Justice to be ach d through the 1mpl 2

tion of the Dhrective Principles should be con idered broadly spea-
king upconstitutional




Commenting on the importance of referring to Preamble

Justice Story further says ¢ It 1s properly resorted to where doubts
or ambiguities anise upon the words of eiacting parts for if they

are clear and unamlinguous there seems little roam for intecpreta
tion except 1n case leading to n obvious absurdity or to a direct
over throw to the intention expressed 1 the Preambie “167 Manv
concerming decisions of the courts to which we have referced to
previously have the effuct of almost overthrowiag the inteuon
expressed in the Preamble There1s a consensus of oprmion
amony, the leading authorities on the interpretation of the
Constitution  that reference may be made to Preamble 1
case of doubt and ambigmty In our Constitution there 1s
definitely much confuston and doubt about the position of
Fundamental Rights vis a vis Directive Principles It has contra
dictory elements as for example according ro Article 32 (1) of our
Constitution the night to move to Supreme Court hy appropriate
7 dings for the enfc of the nghts conferred by this
part 1s guaranteed Thisis ore guarantee Th  Article 37 of
Durective Prinesples 3ays “Th= Provistons coatua d ra this part
shall not be enforc aste by any court but the principles laid down
are nevertheless fuadan atalin th gos raince of the country
and 1t shall b~ th~duaty of th» Stete to aoply these principles in
making lnws® This s second guarantee and that too a Constitu
tional one To solve such amMguity and contradictions about
guarantees Preamdle should b usel as an ad for correet might
and balanced understaadiny  If w. nate carefully the words of
the Prexmble of our Gonstitution to solve confusion about the rela
tive value of Fundamental Rights and Directive Principles the lat
ter dealing mainly with economic and soeal rights  Justice-Social
Economic & Polttical 1t can be observed that the first and fore
most importance has been given to *social then second to econo
mic and then m the last to the word ‘political justice  Thus it
1sclear that economic and social yustice have been gwen priorits
over palitical justice otherwise this particular sequence of thesc
three werds b gless On ths args 1f 1t 18 accep
ted that n the Preamb e of our Coastitution Secial and Economic
Justice has been given prior and greater clauns over those of politi
cal yustice beeuse the latter had already b en realized to a great
extent the supertonty of Directive Principles throueh which these
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prior claims of economie and soctal justice Are to be realized s
I bhished over Fi t Rughts Chapter which
mostly contauns political rights
The Indian courts have also accepted the principlest hat
reference can be made to the Preamble for ascertaining and elu
aidating certain controversial pomts as for example in the case of
AR Gopalan Vs State of Madras it was muntamned by the court
“Tere can be no doubt that the people of India have in exercise
of their sovereign will as expressed n pramble adopted demo-
cratic ydeals and reserved to themselves certamn funda
mental rights and 1 agree that 1n construing these provisions
the high purpose and spirit of the Preamble as well as the Cons-
titutional sigmficance should be born 1n mind* 388 Now in
this regard a very importint pomt anses The courts have referred
to the Preamble 1a relation to the tmportance of the Fundamental
Rights but 1t has not referred with same emphaus to the
Preamble i relation to the economic and social nights
and to Directive Prnciples although in the same preamble
the guarantees of ecoromic justice ind economic rights have also
been given 359 Thas clearly shows that there has been less aw tre-
ness of the true constitutional sigmficance of the Directive Princy
ples and our mm 1t to create a pontive constitutional awareness
regarding them  The aim of this book 13 not only to create pos
tive awareness of the smportance of Directive Principles merely on
polical or moral grounds, for carrymg out the historical evolution

of our political thought and our political struggle to frintion but
on conttitutional and legal grounds as well

On the authority of
the views of many important writers such as Maxvell, Justice

story etc  we have mawmntained previowsly that reference should
be made to the Preamble and to the intentions of the authors for
solving any controversy On such reference we find that the
Objectives Revolution and ‘Preamble give guarantees of econo-
mic justice and the claim of ecanomic justice 11 more than that of
poliucal nights  This wall be clear from the sequence of the words
used 1n the text of the Preamble first word regarding nights 1
JUSTICE, with the word ‘Justice also n the order the
first word 18 ‘social’ then, next ‘economuc’ wnd n the
lat  ‘political After ‘JUSTICE come other political rights.
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JLIBERTY then SJEQUALITY etc, The ;1deal of econbmc and
saeal yustice 15, o be realized through Durectie Principles and
hence Directive Principles have mare Constuytional and legal
importance and this should net and can not he ignored 1 This
conclusion 1s borpe out by our, previous arguments that what has
been the intention of the mover of the Qbjectives Resolytion 1n
the Constituent Assemblv and the same has been a¢cepted throush
the Preamble in the name of Sovereign will of the people of India
and thys Directive Panciples have theit established leyal anl
constitytional umportance  For the interpretation of the v rious
Articles of the Canstitution ;a reference has to be made to them
and a balanced decision should be gnen keeping an view the
over all situation, hoth of Fundamentnl rights and Directive Prin
ciples It 1s constitutionally and legally improper to give Directive
Principles an inferior status  If such wicws were upheld and ace
epted by the courts there would have been no need to amend the
constitution as 1t has been done as a2 consequence of the decisions
of the courts upholding the supenonty of the Fundamental Rights
over Directive Principles 182 Through these various ameadments
of the constitution such a situation has been created so as to
establish the supr. nary of the Threctize Principles to bring abowt
the conditions of So~1al and Lconomue justice and many Articles
of Fundamental Rights Chapter have been diluted in foree and
many clauses has been deleted altogether as for example the
amended Article 31 (2) and 31 (b) have reduced the interfering
power of the articles of Fandamental Right Chapter in the reals
zation of the 1deals of the provisions af Directive Principles  The
Arucle 31 (B) which reads f Without prejudice to the generahty
of the provisions contamed 1 Article 31 (A) none of the Acts and
Regulations speaified an the Ninth behedule nor any provision
thercof shall be deemed to be void or ever to have become void
on the grounds that such Act Regulation or Provision 1s 1nconsis
tent with or t1kes away or abndges any of the nights conferred by
any provisions of this part and notwithstanding any yudgment
decrec or order of any court ortribunal to the contrary each
of the smd Acts and Regulation shall subject to the power of any
competent leguslature 1o repeal or amend 1t continue 1n foree 161
Through this amendment the obstructinig article of Tundamental
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Rights Chapter which are opposed to the tealizatlon of economic
Justice have been put 1n an mnferior place and finally the supre'
macy of the legulature has Yeen lso estabhishel regarding the
economic and social programmes which thé state has to follow
Thus the uthmate say 1’ thi matter has been left to the
legilatures and not to the courts 162 In fact when the
Constitution became operatnve 1t was expected that the courts
will take 1nto consideration the due practical, and consmutional
{mportance of Directive Principles and will give a direction to the
Tonstitution consistent with the aims and aspirations for which the
struggle for freedom was fought, that is for the removal of the
poverty of the masses and the uplifiment of the backward classes
through the process of equalization of wealth and the avoidance of
1he concentration of economic power in few hands but the courts,
contrary to the expectations of the authors of the Consuitution gave
more mmportance to the Fundamental Rights so much so that
almost all the schemes of social engineering as for example abolt
tion of Zamindart and removal of other intermediaries from the
and, nationalization of some services etc were challenged 1n the
courts cffcctively  The authors of the Constitution had gwven a
clear picture about the use and the mstrumentality of the Constitu
uon but imspate of this the scheme  of values was effectively chal
lenged and attempts were made  to change and modify 1t Speak
1ng on the issue of relative positiont of economic and social nequa
lity \1s 8 vis political equality, and why there should be more
emphaus on social and economic equality Dr Ambedkar said n
the Constituent Assembly on 25th hov 1949 “We must not be
content with mere political democracy We must begin by acknow
ledging the fact that there 1s a complete absence of two things sn
the Inaian Socicty  One of them §s equality on the social plané
We haven Indiasociety bated on the principle of graded 1n
equality which means clevation for some and degrdation for
others. On the economic plane we have 2 society m which there
aresamewho have tmmense wealth a8 aganst many who hve n
objct poverty On the 26th January 1950 we are gomng to enter
intothe life of contradiction  In politics we will have cquality
and 1n ecial and economic life we will have wnequality How
Jong shall we continue to deny equality 1n bur social and economc
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life °183 This question 18 addressed to  those who put obstacles in
the way, of reahzation of economuc and social justice by blocking
the execution of Directive Pincaples  Dr Ambedkar had giena
warmng regarding the perils which will re ult of such mequalities
are not removed ‘We must remove this contradiction at the
earhiest possible moment or else those who suffer  from nequality
will blow up the structure of pobitical democracy which this Assem
bly has labouriously built up *184 Similar concern and anxiety
was expressed by Pt Nehru nnd he also gave a sinular warning
when courts gave d pholding, the sup y of Funda
mental Rights when state took steps for agrarian reforms and
special encouragement for the backward and tbe poorer sections of
the commumty But I would like to put 1t to them and to others
that their security ultimately lies 1n a stable economic system and
notin the law courts orin amvthing ese If therc 15 no peace
between them and the vast agrarian  populaton they have no
security ‘That system cannot continue 1t does n ot matter what
your Fundamental Rights mught say what your Consutution
mught say or what your courts migl say If you refuse to see be
yond these you will arrive at a revolutionary suuation which will
1gnore all these things We have to consider the reality and re
adjust ourselves put an end to the big Zammdan system reform
our land system make 1t progressive and modermze 1t
But the fact remains that when you change a social system or an
agranan system the burden must fall on somebody 168
Thus assessing  and  reviewing all the previous arguments
guven above 1t 1s re affirmed that if the economic and socral justice
for which constitutional guarantee has been given by the solemn
unammous acceptance of the Objectives Resolution by the Const1
tuent Assembly and which has been further confirmed by the
language of the Preamble of the Constitution on behalf of the un1
ted people of India the Directine Principles have to be given a
superior status over confluting Fundamental Rights otherwise
these pledges and guarantees given for econymic and social justice
will not be realiz~d and to do any thing to block the realization of
those 1deals will be unconstitutional will be against the constitu
tion will be agamnst the constitutional objectnnes of nanonal
polictes  The importance of the provisions of Directive Princip ¢3







7‘ Political theory of Liberahsm ts Evolution and
effect on Indian Constitution

All Consututions are the products of their own political
philosophy and history  Constitutions are the means to establish
those mstitutions through which cherished 1deals are to be realised
1nd their value and worth should be measured by the extentto
which they prove successful means for the Attamnment of desired
amms  Frequently enough our Constitution 1s understood and
interpreted on the basis of the principles of the Constitution of
USA Onthe argument that 1t 15 a wnitten one and has a
chapter on Fundamental Rights in the form of Bill of Rights but
the politrcal phiosaphy and the forces of Mhustory belund the two
isagnored  The Constitution of US A 15 a product of 1ts own
background and of [8th 19th century poltical philosophy ours
1s 2 modern one, and 13 based on a political philosophy very much
nearing to socialism 1n aspiraion One 15 a constitution more or
less of static nature 1n  the sense that greater emphasts has been
laid on statusquo ours 1s a dynamic one with more emphasis on
the establishment of a new society and soctal order {ree from explol
tation where there will be econom ¢ equality where economie con

wili not be p d and where major services and
1ndustries wall be socaally owned One s the proJduct of the econo
intc theory of lussezfare and free enterprise the other of con
trolled and regulated econony 165 Itis very clear that the fun
damentals of these two constitutions 1re very different

The earlier phase of our constitunonal and freedom strug
Jle was very much influenced by the principle and 1deals of early
Liberalism and upto a particular stage there exists a parallelsm
between the history of Poliical Thought of European countries
particularly England and that of ours pumanly because Indias
fate to a great extent was allied to that of England The philo
sophy of Liberalsm tas speatheaded in Euvrope and England by
a new class—the prosp rous middle class which had acquired wnfl
uential position tn the society due to the benefits of industrial
tevolution and large scale commerce  The political 1deals of this
class included such Iiberties freedom of thoaght of expression and
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of assoctation, the security of property and freedom of trade and
vocation These were o be realized by the adoption of constitutions,
and the msututions of the gavernments  workin, under them con
trolled 1n ulumate analyus by representative feqistatures respons
ble toan ele~torare which should include as f1r as posnble the
entire adult popu ation

These ideals and rights had becn defended 10 the ovre of
wnalienable ‘Natural Rights and took thewr nspicatiens from the
pohiical philosophy of French Revolutton and John Lo-ke, and
were included in the Amercan Declarauon of Indcpendence
which later on produced Amertean Constituiion at Philadelphia
Comvention  Although the political philosophy of Iiberalsm as
siich coptinued  on the whole for a conniderable long period pre-
domsnantly asthe philosophy of middle class, but fater on duc to
the increased enfranchisement and  the appearance of conscious
working class this had to be modified because the interests of
ather classes also had to be considered and revpected  Gradually
Liberahism from the philosophy of a  particulir clas became the
plilosophy of the whole community  Our early freedom fighters
were alsa influenced by vhus philesophy of early Tiberthism and

ats ideals through western education  “Lhe carly hberals in Ing,
laod, on humnnitanan g

Js y ere opposed to expl; and
museries of the masses.  Thetr polical outlook was alse tampered
by rehigious considerations and same s true of many of our early
frerdomn fighters  In India asin Fngland there was a bourgeoise
class whigh spcrcherded  dhese concepts of hiberties 1ad freedoms
and under thtir ynfluence the Congriss was fowd by an Faghsh
man Mr Hume and uts actvities were then concerned with mid
dle and upper nuddle class s 1nd Faghsh educated sections of the
population only  QOur Itherils also had no renl contaet wath the
masscs and they agitated and criticized British Indian Govern-
ment for thewr own advantages s clas and their orgamzation
has been deseribed by Lae Pt Nehru s Bourgeone ¢lass and
bourgeause arganization  The I'nglish educated class grew slowly
1 the cities and at the same time a new middle class ajose consis
ting of professinal people e g Lawyers and Doctors and
there were merchants the go between of Briush trade and industry

. They found the Brtish Obstructing them in every path
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i the freedom of producing and  cling of goods -nd the
freedom of contract between industraalists and labours urhampe
red by any governmental interference This condition of Economme
System was for them based on the simple principles of Natural
Justice and Laberty and any interferene in this was consdered
by them interference 1n therr fundamental nights of hiberty ree
trade vocation 2nd property etc  They viewed therr rights and
their sanctity 1n this light In other words they believed in the
creed that perfectly free exchange will produce automatically a
system of natural yustice  That 15 they beheved that complete free
dom of exchange either of goods or services produced automatt
cally a natural harmony of interest which needs only to be let
alone 1n order to produce as much cconomuc  adsantage to every
mdndual as permit  (Defenders of Tund ntal
Rights of the Indian Constitution also hold mmitar views and con
sider any mterference by the state by way of amendments of these
rights interference 1n their natural rights) But they ignored and
could not foresee and comprehend the important princip'e that
economic interests of the classes are opposed to each other  The
interest of the industnialists and employers s to give

posuible amount 1n the form of wages which 15 quite oppo ed to
the mterest of Jabour 1s a class However so long labour lacked
class consciousness free enterpris~ economic system carried on
but rapid industriahzation and increase 1n democracy via increa
sed enfrinchisement created a situation where the interest of
laboar and poor class scould not be :ignored  The clash of class
ntere * produ ed tension and conit and to prosde for this later
Diberals accepted the 1d=u anl principle of leguslative coercion te

produre a social harmony 88 the greatcst good of the greatest
number

Thus due to the circumstaaces th e onomic ideals and
politscal 1deals of early liberal philo ophy cime 1n conflict and it
came to be realized that economcs and politics are not mutually
independent  from the pomt of view of uthtarianssm for the
greatest good of the g eatest number somal harmonv should be
duced by legistative it "and and from the paunt
of view of ]axssezfmre economusts harmony of economic mterest
and justice 15 produced by the al. ~nce of legislative wnterference
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Iibour "1710 \{ll 5 contribution was very  significant wn the sense
tt ot any economue systemn should not be bawed mecely on ther
ngid Taws but shiould be conditsoned by the connderiinn of
humanism 1hat 1 they s} ould take inta account the happiness and
mucries of human beinys s peneral  Thitvery ideal was held
by Tate Pt Jawshardal Nebieu and thraugheur lus pohitcal carrer
he emplivased this aspect > humansm or humanita 1an eo wde
runn, £ ¢ limsocialim had amportance sin tius context alne
because be bulieved tha socsalism could produce the  best pos
ble corditiens £or hun i wellare 1 8 These sdeals ot beat posst
ble condutiomy for hunman welfare mmtly hawe beenancluded 1
the Durective Pranciples of state policy of Indian Censtitution bor
fum the value of hum i persanality did not hy m the realms of
metaphyneal thoughts but as sometlung to be fealued 1n the
actun) conditien of free socuty A good society accarding o tum
wasone which opened ways and cre wed ospornennes for sans
fymp fe Pt Nehru and later liberals mant uned that hberty s
not only 1n sndisidut) goosd but also a socal pood thatas inding
cual nght and publi uulbity are closely connceted  Lhese views
1re aho supported by Jusice ¢ yendrigadkyr Modern Libera
Lism draws its in panation from a progressive and comprehensive
ethical plalos phy  Its man postulate o that individunl lite should
show preference for social obly stion 17~ Tasth \Mills vews
abeut the £ netien of a libural state 1 a frec sociers are expressed
i the fol owing words an which he states that the function of a
Liberad state s not mgitne but positive It cannot make 1ts caty
zers free nerely by refrmming fiem legislanon  leguslation should
Le used fur eating equahizing opj ortumties 373 All thas an subs
tance moant thit the Liberalism as 2 politieal philesophy that was
dnfung towards a philesophy that the conditions of the greatest
good of greatest number should be reth ed through legislative
coercion and the nghts of individuals e to be regulated in the
interest of community i general This aspect of human persona
ity and hberalism and the positne contnbunien of the State for
the human welfare was further elaborated by T H Green He
belicved and mamntawed that any  system winch perpetuated
human museries and deprived them of the  substancial share of the
preduce of the country was to be cordemned seriously, In Green ,
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writirgy ard helieft one finds a strong sense of moral angustice of a
society that withheld from large  portion of sts members the goods
pantly matertal but ehiefl spriual wlueh the culiure of tht
soctets ereated  Jull partiespation In the affairs of the socaety ds
tely  tdevelopment ¢f human personahty and to create the
posubaliey of such pirnapinon was the end of the hiberal
societs 174 Tn Indin mam politteal lewders were mflurnced by
these adeals of proeres e hiberslum and they emphansed their
urpertance an their own ways  bor Gandhiys the uplift of back
ward and scheduled eastes and  remaval of untouchability and
other social and eernomic barniers ete depended on 1 1ch humam
tanian and bberal ideals because these barriers prevented a large
number of people from shanng and participttang n the affates of
the socicty and the produce of the country — Sanvodaya’ means
general uplifiment  For Candlup polcal freedom and social
uphftment was one of the prorsteps for spiritual development,
s sdeals of villape panchayas and panchayanea) and prohity
tion etc, have been included in the directne prinaiples 178
Dr OF Goyal his drawn » paraliehsm between the views
of Gandhyt and T H Green “The closest resemblanee 1n western
politica) thought 10 the eoncept of Sarvodaya st the ‘common
good 1deal of Professor TH Green'3%6 For Pt Nehru also
socialism meant service to the common man nd concern for com
mon good He was (Nehruyt) moved by the mueries of the husans
and tibourers and felt pangs of their mueries He writes ¥In 1920
Iwasag of labour d, n or fields and my
public outlook was entirely bourgeowse T knew of course that there
was terrible poverty and musery and I felt that the first am, of
politically free Indha must be to tackle thus problem of poverty
lookmng at them and their pusery and overflowing gratiude I
was filled with shame and sorrow—shame at my own easy going
and comfortable hife and our petty politics of the city which igno-
red this vast multitude of sems nacked sons and daughters of India,
sorrow at the degrad, and overwhelming poverty of India A
new pictur of India seemed to ruse before me nacked, starving,
crushed, and utterly muerable 377 To end such mtuations in
society Green postulated the :dea of posive freedom, that 1s the
state through legulation must create actual siuations for the
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Lenefit of the indiniduals Ireedom must th erel re means not mear
hoategal but anactunl pe ubiliy, 8 penuinely 1t created power
en the part of the indindunl to share sn tle po ds which a society
produces 174 Merely Drmal equaliy unrelated ta the actual
facts of the circumstanees hay no meaning 7the directne prinaples
are mean (o erette thets acmal condiions of equality and ther
smport e stoull be evaluated ntha eeme) what Cinbe the
m oamn of 1o Mol liee contract  freedom o rade and legal
equility s hien actual conditam donntg rmt ans such nght
Viereony altaratve i lecan  tteetiplovn ent Creen believed
that the stmdard for leanlaon shoudd Ic the wdes of genersl
weod ateannot be anduoidual Doy afone Se £as vsocaal self
Thie conceprs of libersy and feeedom shouf { Bave  Ieth indivaduat
and soend tpects 17¢ Candlup and 't Nehim sho emphinsed
thes spect althow,b an thew own different s s The mane sun =
tion of the Govvtim rravnot to abstam or bein nouteal Lut tn
41 1ome postne thing 1o wds ance generad gosd  Lhe contral ideas
of this plulmsophy i1t sof v 8y caal self Candhy s ideal
of sellfas 2 3octal «fas cePecred an b advice wthe nich people
that thes should ilank themulies 32 Trutees of the pecple
Neeording to TH  Creen hinssl € verunent s amperable
except 1 society whese s we o antjuolic poliy ar cont
nuously respumine ty prublic i n nd O e vefue ofmy
e T80 T quuified coeraen becau o nounsh od ¢ der forms
fecerunns whieh are doss O rabe Simlut Bt Nebrup'aa
celand cmphacod inthe parliunent forth  suitable amend
ments of the corvitutim to put restry tuns nsmn fund unrplal
ngh o the same bebied bieme ab asec <Fau b covraions on
fopdunentn) e cretedan aoterable cocrcions i the dewn
tiodden nithens  Creens rest woment of hheniliom timshed the
rpt! line between econemics and pobiies v whaels the older
Uberal b cxelucdtd the state frem wterfereing wahith oot
tion of frec. muket P81 1O N s views a8 oxprosd belm
Yo eannot e a purely palitieal idend Tor polus e ¢ fterall
anly A sl pant o infe Jour wden must b 4 complete
whole md rrust cenphnae B wait wiodw  cconame socinl as
wall as pelitieal 393 Alo ek 2o bread the rvoad Lines batween
ceor ombes wnd polues They e moee Hs anterdependent The
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major purpose for this revision of theory of hiberilism for green,
w as to force the state to adopt a le,slative programme for post
uve good from which 1thad previously abst uned  The Siate
must come forward for making public education compulsery and
showld finance #t also to make regulation for samtary and public
health standard of nutrtion  housing for decent livang conditions
and control over labour contracts 182 Qur Directive Principles
h.ve mncorporated all these ideals It should thus be noted that
their exists a parallelism of views hetw een our leaders and modern
English lberals Greensideas came very near to the hiberal
form of socialism smvolving no ¢lass antagonism and was very
much similar toidea of Fabin type of soctalism  * No sharp
difference of principle separated Greens hberalsm from the
socialism of the group of young man who organized the Fabuan
Soctety w1884 Poth green and the Tabuaans reflected,
probably independently an important change n the chimate of
British political opinion, namely aloss of confidence in the
alleged soa1nl efficiency of private enterprise wnd an mcrensed
willingness to use the state s legislatne and admmistrative  power
to carrect its abuses as an extenuon of hberalism 184 (Tt Jus
been pointed out previously that Pt Nehru s interest in socihiom
tarted from Fabian t1pu of sorlism when e was student at
Cambridge Unnversuy J would say that 1t was really at Camb
rdge that broadly speaking certam  sociali e adeas—parily
Tabian Saciali m partly some slightly more g, ressive socrahistic
ders—developed 186 Thus it should be noted that Fabian Tipe
of sonalim 15 an extention of the vtensof T H Green that
revised hberalismas an effirtto disaphne indwviduahism of old
liberalsm  DNow from the tage of Greens rerised liberahsm we
come to the stage of cocral, It has been cupl dp 1
that our constitution  has been influenced to « rory great exted
by the aspirations of sotialistic principles
In the Fabin ¢s 1ys Svdiey Webb asserted that  the economuc

e of fhe demaciatie adea s fact soctilism aself’  and
“Sidney Olner said that
ration.hized

Y
nt

socrlim 15 a merely mdividualism
15 only the expression of the eternal passion of
hfe seeking 1ts satsfaction throu k the strnng of each wndividual

for the freest and fulle t activity Socialism 1 not
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suppression but the realization of personality and mdwiduality
Indeed 1t would not be difficult to represent Fabuan socialism
as an effort to implement Green s positive freedom on the baus
of a much wider knowledge of economics and of mdustrial
and political adminstration  than Green possessed  And while
the Fabians prope ed to go much farther than Green in the
direction of nationaizing  bastc  ndutstries  and control'mg
production and distribution they based therr nlans, as Green
did on the observed bad effects of leaving the economy uncont
rolled  Sidney Webb in ¢ Labour and the New Sccial Order
1818 chalked out a programme of national mmma for British
Labour Party and this pre tuded a standard
of lesure, health education and subsistence and any policy
contrary to this programme to be considered as anti national
All these rdeals of public policy have been imncluded in the
provisions of Directive Principles of our constitution, and mnot
to implement the provisions of Directne Principles should be
considered contrary to our public policy these directive principles
are thus the objectives of Indian National Policy

The crux of the arguments 1s that the earher phase of our
struggle tor freedom was mfluenced by early liberalism and the
concept of certun nalienable civil rights such as right of freedom
of expression liberty Ife property were emphasized and they
believed {early freedom fighters) n the I farre
system  Anevolutiou in political tdeals took place and under
the influence of Gandhijr and Pt Nehru freedom struggle more
and more came to be hinged on the isue of alleviation of the
sufferings of human bemngs and gradual realzation that capita
listic economic system produces human miseries and this system
should be ended and should be replaced by a system not based
on acquisitive tendency but on co operation  The state should
through progressive legislation create those actual conditions
and arcumstances where there may be the greatest good of the
greatest pumberthatis the state 13 morally bound to conirel
the economic systern 1n the 1nterest of general good It should
by possitne efforts strive  to create Humane conditions
of work for the secunty and stability of employment for the
creation of better conditions of health, nourishment samtation
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housing et , and should make positive efforts for the compulsory
education at state expense  All these adeals of renised liberalism
have been included in our Direcuve Principles and State 15 under
constiturional osugation under Article 37 and 1t shatt be the
duty of the State to apply these principles i making laws 186"
to trive 10 secure these conditions and to apply these ideals and
directives for 1ts legslative and executive programme  Thus the
1deals of revised and evolved Liberalism have been incorporated
in the Directive Principles of our Constitutton and they rcpresent
the evolyed phase of that theory  Those who oppose these
directive principles stuch on the level of old and duscarded theory
of hberalsm Larly Liberalism laid more emphans on civil
rights eg equalty before law security of property freedom of
profession and trade and freedom of contract etc  Mostly these
political rights have been included 1n the chapter of Fundamental
Rights The revised and advanced theory of ‘hberalism puts
more emphasss on soctal and economic rights  Mostly such soctal
and economic nghts have been cluded in the Directive
Principles of our Constitution  Thus the provisions of Directive
Tunciples represent the ideals of advanced liberal poliical
philosophy and are therefor of supertor value  Eailier liberahism
also laid more emphasis on individualism but revised theory of

liberalism permuts interference 1n the hberty of mdwidual in the
nterest of general y that1s 1t empl

that self 13 a
socral self  Thus theory therefore permuts legslaunve interference

in the economic system by the State for the general good  Vamnous
amendments of the Constitution winch have been done ta abolish
Zamindar: free enterprise capitalistic systemt tron of
wealth etc have been done according to the principles of revised
hberalism  Those who have opposed these amendments on the
plea that they interfere with their cival and political mghts as
meorporated 1 Fundamental Rights Chapter have remained
stuck to the old notions and have not kept pace with the evolution
of the philosophy of Iiberalism that 1s why they failed to appreciate
the superior importance and sigmficance of the Directive Principles
Sofar we have discussed about the economsc policy and
Laussezfarre theory etc 1 relation to the old and revised lLibera
sm  Now we come to the abolition of Zamndar: and brg land
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holdings nd thewr abolition on the basis of medern theory of state
Zanundar: system was a product of middle age feudal: tic system
of polincal org: where guity for practical wnd
hustorical reasons was diaded  because in addition to National
laws private laws also existed whi¢h feudal Jords and Zamindars
could apply over their tenants This was cither due to the absence
of an effect1 e central control or due to the connivance of hings
Feudalism s typically a system i which public functions are
treated as private  services to be bought or sold 1saf they wer
property  In a modern state such system  which allows private
law 1nd public function in private hand 15 unthinkable because
according to modern concept of sovereignty the power of state is
not divisible and no mtermediary on land and law can be tolerat
ed between the state and the tenants and therefore on this ground
of indmisible sovereignty Zamindar: system has no place  Apart
from this 1t 1s @ system which produces esplomtation of lubour
and hasans and causes them great hardship by way of heavy
demands by Zamindars from their tenants and their illegal eject
ments and other harrisments  To allow such asystem which
produces so much miseries 1s contrary to the principles of human
1sm and modern theory of the state  T'hus both from political as
well 15 economic reasons duc to the modern concept of sovereign
ty nd roucern of the state for public welfare and social securitr
Zamndari system can have no place in modern society The
vartous amendments of the constitution to facilitate the aholition
of Zamindar: 1nd otherlng estates and obstacles created m this pro-
gramme by the interpretations of the coutts 1n the defence of
Fondamental Rizhts should be viewed m this hight and then 1ssues
ofd can be better 1pp d o uphold the superiority
of Dnective Principle over conflicting  fundamental nghts  The
conflict between Tundamental Rights and Directive Principles 1s
the coflict of the old and modern theory of hberalism
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clearly asserted that any future consttution of free India will
provide for the abohtion of Zamindar and specral welfare schemes
for the backward secttons of the communsty that 1s our airn will be
to form an egalitarian society It 13 very naturat that 1f we want
to establish such a society the privileged classes which have been
existing since long will have to be levelled down and i return
dowa troddens will have be uplifted In other words, 1 indepen
dent India there shall be reor; 1on on social and
political plane and this was the ain of establishing our constitu
tion

It has been shown 1n chapter “On the tmportance of Pream
ble As An Aud In The Understanding of the Constitution that
the Preamble 15 the yardstick of our Constitution It has also been
shown that ‘Objectives Resolution moved by Pt Nehru has been
manly reproduced in the Preamble The Preamble {emphasises
the establishmeat of a saciety wh r2 thera shall be social, econo
mic and political jusuce Son or the aspirations of the Preamble
mainly those »f pohtical natur. su.h as equality before law,
freedom of speech expression etc and other liberties have been
ncluded an th= Chapter of Fuadanental Ri,hts bat still a larger
number of aspirations have b= n putin the directive principles
and they are maly of social and ecoromic nature It has also
been adequately stressed that we cannot rest content with political
equality alone but we will have to make attempts to establuh
social and economic equality as well which can mainly be achte
ved through the eff p of the p *he of
Directine Principles 187

The crux of the problem of this book 15, 1f there 13 a conflict
between a fundamental nights and directive principles which has
greater smportance ? This book 1s mainly concerned with the con
flict between these two viz Fundamental Rights and Directine
Pr 1 ding 1ssues of and social nature only
This muauon of the cunﬂxc( has anisen because courts have upheld
the supremacy of the conficting fundamental rnights agamst rele-
sant Directive Prainciples merely  on the ground that the former
are yutiable and the latter are not Ve have shown i chapter
second that this basis alone should not be viewed as all impartant
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s0 a5 to exclude all other con wderations There are other pomts as
well for consideration 1 we want to estabhish a progressive socia
histic society, if we want to realize so many ideals which have been
mentioned 1 the directive principles we will have to give them
their rightful importance For the sake of the rights of few, the
entire historical development cannot be stultified or teversed The
Tistory of various relevant amendments of the constitutzon show
that mostly such amendments have been made to translate the
1deals of Directive Principles 188 If this 1s not done then how can
we progress towards an egahtanan and socialisic society ? If we
defend the statusquo of inequality mn the name of some fundamens
tal rights how can achieve equahty Which 1sour goal? To
defend the statusquo of 1nequality in the name of some fundamen=
tal nights 1s 1tself rank injustice and great manoeusring for perpe~
tuating equality In fact before providing equality, the already
exsting mequalities have to be eliminated first To avoud such
complications 1n the interest of establishing a classless soctety and
to make the nature of Indian Constitution clear without any ambr
guity Prof K T Shah had suggested inthe constituent assembly
that 1n the first article of our constitution ‘Socialistic State’ words
should be wcluded 82 He had a prophetic apprehension that,
perhaps m future courts may not give due respect to the directive
principles through which socialistic society may be established but
Dr Ambedkar gave a solemn assurance on the floor of the const1
uent Assembly that the inclusion of the words socialstic state 13
redundant due to the presence of directive  principles 1n the draft
constitution because all the needed sociahsm has been put n
them 190 (Directive Principles) Now whenever the state tried
to abolish Zamindar, to make so far miserably neglected farmers
the owners of the land the courts came 1n the way and hence first
and fourth amendments were made 1n the commuuon to make
the way clear for the Thus gradually a slow
but progressive revolution was takmg place thmugh these amend-

ments and suffictent explanations were given for the need of these
a a

The between the fund
tal rights of property  and needs, rights of Kisans were harmom

zed through these amendments by the Indian Parlament The
substance of the whole process can be summed up 1n the words of



L A24

late Pt Nehru “It 15 upto this parliament to remove that contra
diction and make the fundamental nghts subserye the directive
principles 264 Fundlamental Rights have often been used to
preserve wreching so 1al 11 q walities;  thus; cannot be allowed to
happen in India  The souialid ais of the 20th Century must not
be Jost amud 18th and 19th Centwy T nsesp €s of Pundamental
Rights 292 These views of Pt Nehru weire latter on supported
by David H Bayley, through following hnes In any case of subs
tantial conflict between the Sovereign  will of Parhament and the
opmions of Judactary even in interpreting the constitution of
India the will of Parlament must prevaili This does not mean
that India does not or cannot have an independent Judiciary
which can do much ta enforce the rights set forth in Part IIT of
the Constitution It only means that po se sed of a cerfan deter-
mumnation the central legislature will and wipdeed  ought to aver
ride the opinion of the courts  This principle 13 npt excepuonal
m atself the Poghsh have been operating under u for generations
without losing any appreriable measure of their political free
dom 1?3 Thus through progressive amendments thraugh the
translation of Dicective Principles 1nto action!$4 we have been
progressing towards an egalitarian society  I'lus fact has been
acknowledged and appreciated even by foreign writers and it has
also been accepted that it 1s and has been a ociali tic revolution
Thus for example Taya Zinkin writes  Ever since 1946 India has
been passing through a revolution, a revolution doubly umque It
15 the world s only socialist revolution and it 1 the only revolution
to be conducted demacratically with all the forms of law by
the time 1t 1s over India will have been transformed from a saciety
thoroughly hiearchic 1nto one almost as firmly egaltaran as
Sweden 185 Appreciating 1t further, Taya Zinkin writes ¢ more
over if 1t su~ceeds the Indian revolution which can perhaps be
best described as Nehruust will provide the rest of the under deve
loped world with a pattern of development which will make com
munism ook both old fashioned and barbarian by comparison

It 15 1n fact a revolution by consent This Indian
Revolution 1s dehiberately and professedly socialist 196

Sumilarly the great Indian patriot and weiter shr Jaya
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Prakash Nagayan also accepts in s paper * Orgamc Democracy
oIt 15 a matter of satifaction that India 15 commtted to a
demoeratic socialist pattern of society *'197  Thus the slow and
steady socialstic revoluton was going on and Zamundar: was
abolished wnspite of obstacles created by the decisions of the courts,
nation lization of many services and industries was done, public
sector was bemng created and tax structure was made to avord as
far as possible, concentration of wealth, ‘Inshort the belt had
been tightened around priyileges waist,! 198 Later on the
courts also agreed that the state has a right to amend the constitu~
tion 189 but the majority judgement of the Supreme Court of
India on the constitutienal validity of the 17th amendment n the
case of Golak Nath and Others Vs The State of Punjab 200
rycated a serious spt back to 1t and had sought to turn the arms
of tle ¢lock i the reverse direction It will be 1n the fitness of
the affairs to touch in brief this, decision of the Supreme Court
on the constitutianahity, of the ,17th Amendment Act and the
power of amendments under Article 368 of our Constitution  Qut
of the cleven judges of the Supreme Court six have held that,
conststution under Artic 1 not he amended so as to abridge
cr infipge, fundamental rights according to the arucle 13(2) 1t
1 a matter of common knowledge tratIst 4th and 17th amend
ments were mide to execute, the provisions of the drmective
principles 1n contradiction to property rights previously defended
by the courts  In the case of Shankart Prasad and Sajjan bingh s
the Supreme Court had held that the state has right to amend the
constitution provided a particular procedure was adopted There
18 no limit on this power of amendment The present yudgement
was based on a very slender majority the myprity of one Judge
The judges of the Supreme Court were diided on this 1tsue n
two groups  The one group led by ex Chief Justice Subba Raq
and including gustice Shah  Justice Stk Justice  Shelat and
Justiee Vardyalingam Justice Hidaytullaha mamntain that Article
13 13 most :mportant and ccustitution can not he amended under
article 368 to abnidge fundamental nghts  In other words article
3681 to be treated as subservient to Article 13(2) while other
group including Chuef Justice Wanchoo Justice Bhargava Justic
Mutter Justice, Bachawat etc maintained that article 368 gwes une
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Imated power to the state and tha article cannot be abndged tn
force by Article 13 In face according to them Article 13{2) 1 to
remain subsenient 10 the amending artlce 308 In the cas of
Champakam Dorarrajan Vs The State of \Madris 97 the Supreme
Court held as we have already discussed that the chapter of funda
mental rights iy sacrosanct and not liable to be 1bridzed by any exes
cutive and legsiative act and dirrctive principles should remam sub-
servient to fundamental rights This was the first stape of the opinion
of the Supreme Court of India regarding relauve salue of dicectne
principles visa vis fundamental nghts {arucle 46 10 refation to
article 15 and article 29¢2} ) throurh thiy decinion court held the
view thatan the defence of the ri~ht of equalin  and non dien

mination apecial encouragement and eoncesmons to backward and
scheduled castes  regarding admision 1n edueational jnststutiens
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ting articles of [ ntal rights  chapter, came to ewist and
many yudges bepan to accept the view that the fundamental rights
are a dable and that cog; of d principles should
be taken into consideration when constitution 18 interpreted, as
1 evidenced by the following lines of Justice Mahajan and Justice
SR Das ‘Now it 1s obvious that the ,concentration of Ing blocks
of land 10 the hands of a few mdividuals is contrary to the princt
ples on which the Constitution of India 13 based The purpose

lated by the Act, tl 18 to do away with the con
centration of big blocks of land and means of production 1 the
hands of a few indnaduals and to distribute the ownership and
control of the matertal resources which cone in the hands of the
State 50 as to subserve the common good as best as posuble* 703
The above quoted lines of Justice Viahajan are 1n relation of the
case of Kameswar bingh vs State of Biharin which the coutt
wied the directive Pranciples for ats guidance 1n determuniog 2
cruicial question on which the vahdity of the Bibar Act hinged
‘The question was whether there was any public pupose to justfy
the legislation which acquired compulsorily vast lands of private
owners  Here the Judye was gmided absolutely by the Drrective
Prineiples Sumilarly Justice S R Das substaintially reproduced
the same language i the same case after quoting articles 38 and
39 of the chapter on Directive Principles and smd  “In the light of

thus new outlook what 1 ask 5 the purpose of the State m adopt
ing measures for the acquisition of Z |

1e5 and the
«f intermediates Surelv, 1t 1s to subserve the common good by
bringing the land which feeds and sustains the community and
also produces wealth by its forest muneral and other resources
under State ownership or control  Thus State ownershup or con
trol over land 15 a ncecessary preliminary step towards the ymple-
mentation of Direcve Principles of State Policy and 1t cannot
but be 2 public purpese *04  [his 13the second stage of the
opmion of some courts and some judges regarding the relatwve
alue of directive principles  Due to the progressive amendments
we were marching towards the welfare state according 6 our
Ppreviously expressed pledges 205 and thys forward march through
various was b} d upon by Chyef
Justice Sastr1 in the case of Shankart Prasad v¢ Umion of India
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where mrqalldxly of the constitution (First Amendment Act)
itself was challenged  The Judie safd ¢ \What led to that enart
ment 1z 2 matter of comnion knowledge The Political "party now
n power commanding s 1t does 1 majorlty of votes in the servel
State chxslnturc as well as i Parhamént carried out certain
measur s of arrdnan reform n Bihar Uttar Pradesh and Madhya
pradesh by enacting legislation which may comptndiously be re
ferred to as Zamindary Abolinon Adts Certain Zamindars fecling
themselyes avy ey ed Hitacked the validt y of thaie Arts 1n courts
of lawonthe ground that th y editrwered th» undamental
rights conferre on them by part {IL of the Constitution The
High Court at Punt held that the Act passed tn Bihar  was un
constituttonil w le the High Courts 1t Allahabal ard Navpu
upheld the validity of the correspondin leguslation - Utter Pea
desh and Madhya Pradesh respectively  Appeals from thase d ct
sions are pendiny 1 the court Putitions filed in this court by
some other Zamindars seeking the determination of the same ques
tion are 11 0 pending At thus tage the Umion Government with a
view to put an end to  all the itigation and to remedy what they
considered to be certain defects to Iight i the working of the
Consittution  brought forward 2 Billto amend the Constrtution,
which after under gring amendments 1n particulars was pas »d
by the requisite majority as the Constitution (Turst Amendment)
Act, 1951 306
¢+ The validity of the Coastitution F;rst Amendment Act
stsell was challeged 1 2 p tition under Amclc 39 Shankar:
prasad Vs Union of India ?7 Bat t w Sipreme Court upheld
the saldity of this et oldmg fnter ala  that subjeet
to the special provisions in Art 369 anv pro 1s1qn of our Cons
titution can be amended by  Parliament 1n the ordmnary
legislative pro~ess ®8  Thes  view  repiesent the third stage
some courts and some judges regarding the pomnt that the consts
tutton can be ded to abridge fund L rights The deat
sion of the Supreme Court 1n relation to the constitutronal valt
dity of the Seventcenth Amendment Act seeks to gne aturn to
the constitution 1n the reverse direction 1n the sense that 1n future
s0 long this decision stands parliament can not amend the consti
tion under Article 368 to abridge the scop= of fundamental rivhts
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This deission has created great polincal and constitutional
stir 1 the Country and constitutional experts and judges
are almost equally diided on the merits of the 1ssueof
thisdecision  Frve munonty judges, formerly Advocate General
of Madras Shri! humar Mangalam and very emment jurist and
writer on the problems of Indian Constitution Prof DN Banerjee

are yery critical of this jud, 708 This d has by 1m
plications far hing political and social ¢ qt
because 1n future the progi [for 1

P!

‘may be hampered The controversy regarding this decision hinges
on the scope of the word ‘Law’ and article 368 of the Indian
Constittuion  Thus decision 18 alse mainly related to the value of
Drrective Principles m relation to Cundamental Rights  Upto the
1ume of this decision 25 we have seen dnd nouced above that Sup

reme Court although upholding the Supremacy of Justiciable

Fund 1 Rights never doubted the authority of Parhament to

make amendments under the authonity of article 368 But now
due to this decision 2 new mtuation has arsen 1t has been dlready

pointed out that the judges of the Suprerre Court were divided on
this 1s5ue 1 two groups

According to the majonity group led by
ex chief justice Shr1 Subba Rao article 13 of the constitution can

over ride the provisions of article 368, 1n other words article 368
15 to be treated as subservient to article 13(2), while other group
mcluding Ex chief Jusuce Wanchoo Justice Bhargava Justice
Mitter, Justice Bachawat maintained that article 368 gives unlims-
ted power to the state and this article can not be abridged by art:
cle 13 The first group d that the d p d
a3 enunciated under article 368 leads to the enactment of a flaw
and therefore 1f 1t 1510 contravention of article 13 (2) athasno
vahdity  The second group of the Hon ble Judges holds the view
that the procedure of article 368 leads to a ‘constitutional law
and not to an ordmary law and hence 1t can not be bound by the
language of article 13(2) which deals with ordmary law and not
with constitutional law  Hon ble Justice Subba  Rao and his sup
porting colleagues 1n short meant to say that the Fundamental
Raghts are beyond the reach of Parhiament and under no circums
tances 1o law and no amendment can be made by the parhiament
to abridge the scope of fundamental Rights This decision there
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fore amounts to declare that the previous decisions of the Supreme
Court are negatned and also that n future no directive principles
will be permuatted to over ride fundamental rights The basis of
this single majoraty d cistos 1s taat, amendment act ts hike an ords
nary act or law and should b treatel a5 such  With due respsct
and defereace to the Hon ble Jud esof the majorsty 1t 1¢ to be
pomnted out that on close scrutiny this basis seems to be un sound and
this has been acknowledged as such by Justice Wanchoo and Jus
supporting colleagues of the Supreme Court My arguments are
that part X\ of the Constitution with the tule Amendment of the
constitution has been specifically provided for the amendment of
the constitutign and any Act which 1s produced as a consequence
of the procedure of this part necessarily leads to the formation of
a con ttutwonal law aad notto ordinary ‘law  because for the
formation of ordinary law there 13 a different place in the constitu
tion, articles 107, 108, 111, further 1f the langunge of part X\ of
the Consttution 1s read carefully 1t can be noticed that no where
1t has been mentroned that amendment can not be made to curtail
fundamental nghts  If this were the position there was nothing
to bar the framers of the constitution to write here in the exphiat
language that the amendments ¢an not be made to curtail funda
mental nights as has been clearly mentioned in the amending
grucle (V) of the constitution of U S A where 1t has been express
Iy wntten provided that no amendment which may be
made prior to the year one thousand eight hundred and eight shall
1n any manuer affect the first and fourth clauses in the mnth sec
tion of the first article and that no State without its consent shall
be deprived of 1ts equal suffrage 1n the Sennte 210 In the consta
tution of US A thus a clear hmat for the amendment of the cons
titution has been prescribed  In the amending part of the Indian
Constitution there 19 no such imit vegarding fundamental nghts
if the antentton cf the makers of the constitution was this they
would have easily introduced such pralibition pn the amendment
of the constitution  Secondly clause (2) of article 4 which deals
with the formation of new states says  No such law as aforesaid
shall be deemed to be an amendment of this Cdnstitution for the
purposes of arucle 368 211 This clearly proves that for the
an endment of this tonstitution only article 368 1s vabd thatis a
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legitimate amendment of the c/onsumnon can be done only under
artrcle 368 These views are suppdrted by Prof D N Banerjee 1:
hus artrcle,21%  “Supreme Court and Tundamental Rughts
POWER TO AMEND CONSTITUTION —
¢ Tt may also be noted ui’ tfus connection that the Heading of
Part XX of the Constitution and the marginal note thereto
are respectnely as follows Amendment of the Corstitution
and Procedure for amendment of the Constltution  Certainly
the authors of the Consutution’ knew what they were dong
“They used the expression Amendment of the Consutution and
not of this oc that Part of the Constitution  They envisaged
1n Part XX of the Constitution the whole of the Constitution
and not any particular part or Parts thereof Therefore part
11 of the Constrtutson which deals with our “fundamental
rights autornaticaily falls within the scopeof the amending
provision 1 article 368 Under 1t therefore, any part of our
Constitution may be amended in any way the amending
authority of authorities as the case may be, may thmk fit
Ths 1s the Jaw of our Constitution  Any other view 15 not
aw
Further a distinct  procedure other than that which 1s used for
ordinary law has been provided n this part for the amendment}
that 15 ordinarily the law 1s made by the simple majorsty in both
the Houses of Parliament or by a stmple majonity of the Joint Ses
sion of both the Houses of the Parlament but for the constitutional
amendment o Bill has to be passed by 2 special majority that 15 b, y
the majority of the total membership of the Howeand bya
majority of not less than two third of the members of that House
present and \otidg  Next, an ordinary Bill when presented to
the President can be sent back for reconsideration (Article 111)
but there 1s no p for g of the
Bill on the recommendation of the Prendent, thax 13 President can
not treat canstitutional Amendment Bill 1n the same way as he can”
do an ordinary Bill under Article 111 Thus we see that a constt
tuton amendment ‘Law  can not be treated a3y urdinary law as

has been suggested by former chief Justice Subba Rao “(The
Chief Justce then dered whether the d

stitution under article 368 15 ‘Law' within the

of tiweBon-
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13 (2) and said 1t does not exclude  constitutional law) 213 Fur
ther “The Chief Justice then r 5 cted the argu nient that the power
to amend 13 a sovereign po ver ., there was nothiag sn the
nature of the amending power which enables Parhament to over
ride all the express or implied  limitation 1mposed on that power
He therefore held that the s.venteenth Amendment 1n as
much as it takes away or abridges the fundamental nghts s voud
under Article 13(2) of the Constituon 314 He (Chiel Justice
Subba Rao) concluded ‘the fundamental rights are given a trans
cendental place under qur constitution and 2re kept beyond the
reach of Parhament 218 Justice Hidaytullaha also maintamned
that constitutional law 1s not different from other ordinary law
That 15 1t 15 within the scope of Article 13(2) “Mr Justice Hiday
atullah on the whole agreed with the Chief Justice The judge said
there was no difference between the ordinary legislatn e and the am
ending processes in so far as article 13{2) 13 concerned both bewng
laws 1n their true character came within the prohibition of article
13(2) agamnst the state and that the directive puneiples cannot be
invoked to destroy fundamental rights It does not mean he said
that fundamental rights are not subject to change or modification
The constitution permuts a curtailment of the exercise of most of
the fundamental rights by stating the himats of that curtailment
but does not permut the state itself to take away or abridge
the right beyond the imuts said by the consutition 216 He fur
ther said  Parhiament must amend article 368 to convoke another
constituent assembly, pass a law under 1tem 97 of the first list to
call a constituent assembly and then that assembly may be able to
abridge or take away the fundamental rights if desired It cannot
be done otherwise 217 On the whole Justice Hidayatullaha con
cluded (1} That the fundamental rights are beyond the amenda
tory process if the amendment  seeks to abridge or takes away any
of the fundamental nghts (1) That Shankar: Prasad s case (and
Supan Singhs case which followed it conceded the power of
amendment over part IIIrd of the Constitution on an erroneous
view of articles 13 (2) and 368 (w)” 8 That this court having
now Iad down that fundamental rights cannct be abridged or
taken away by the exercise of amendatory process of article 368
() That for abridging or taking away fundamental rights 2 cons



[EREEND

situent body will have ta be conv oked It s clear Tmn: the above
(onclupons of Chief Jusuce Subba Rao and Justice Hidayatullaha
that ordinary law and const wuonal law are similar s0 far the
prohibition. of article 13 2) » concerned Bath these Hon ble
Judges mussed the cifference between ordinary law and constitu
\tonal law while we have tried 1o prove that consututsonal law
due to s different procedure of enactment and the need of a spe-
cial majoraty and different consequences 1n selation to premiden
Ul consent, cannot be treated as ordinary law and hence 1t can
ot come within the probibiiian of Article 13 (2)  The position
taken by Jusiice Wanchoo seems to be mare sound He maintained
that power contamed n Article 368 was not ordinary leguslatve
power but constituent power for the speeafic purpose of the amend
ment of the constitutzon This he said cannot be tested under Arty
cle 13 (2) or under any other proviston of the constitution  The
17th Amendment 15, the Hon ble Judge sard, merely an exercise of
the power of amendment and cannot be struck down on the
tound that 1t goes beyond the power conferred, on Parhament to
wmend the cunstitution by article 368 He beld that there wayne
imphied Lenitations on the power of Pariament under Article 368
and any provison of the consitunon, beat m part 111 or any
other part can be amended under article 368 Mr Justice Wan
thoo further held that when arcle 13 {2) prohubity the State
fiom making any law which takes@way or abridges nghts con
ferred on Parkament and legutature of States, 1t cannot have any
e e e et f o
Howes 1y ammend each o :; eld that article 368 confers complete
Cammcnung on the omte‘\ehryt‘;lmv“mn ofa constiutian.” 210
St e }I" " whether the decition 1 the case of
m which Supreme Court had.
tamed that the state had * unsnimousty mam
anghtto amend the conMuution sg ag

to cuntal the seope of Fundamental Rughts (Jusuce Hidayatullah

has maintained that, that was based on an erroneous views as w

lgx:‘vc “;hmsn in the previows pages) Justice Wanchoo sad ¢ .

mz £3Y ;’rasnd case was correctly decided and that the m,

- 390 Singh s case was correcy 17 following that decion  F 1
wing that decision we hold that the 17th amendm, ;

He (Justice W anuchoo) repu ant e g '

diating the stand of the —. .

that
ajority
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emphasized that * We would b= very reluctant to over rule the
unammous deciston 1n Shaakart Prasad s case or any o her unam
mous deciston by the slender majority of onen a larger Bench
constituted for the purpose  We say this with great respect 1nd
would hold that apart from the prmmple of State decision we
should not say that the i Shankari Prasad
case was wrongly decided by such a slender majority wn this spe
ctal beneh® Releung 1o article 368 Mr Justtice Wanchoo said
that when a separate part was provided headed Amendment of
the Constitution the power to amend the constitution must also
be contaned i article 368 which 1s the only article in that part
{He said) on a comparison of the scheme of the words m
article 368 and the Scheme of the word mn drticle 248 read
with stem 97 of list 1 there was no doubt 1n ther mid
that both the proceduse and power to amend the consttution
are to be found in arucle 368 and they are not to be found
1 article 248 read with item 97 of List 1 which provides for resi
duary legislative power of Parhament therefore Mr Jusuce
‘Wanchoo said reading article 368 It 13 clear that the power
to amend the constitution ,1s to be found n article 368 iself and
secondly the power to amend the constitution can never reside
articles 245 and 248 It was significant to note that the word
law which has been used 1n so many articles has been avoided
with great care in Article 368 power contatned n  article
368 was not ordinary legislative power but constituent power for
the speaific purpose of d of the 10n, and can
not be tested under article 13 (2) or under any other provision of
the constitution 2 © {Mr  Justice Bhargava and Mr Justice
Mitter concurred with the views of Justice Wanchoo ) Defending
the power of amendment of the state Justice Wanchoo said that 1t
15 a safety valve which to a Jarge extent provides for stable growth
and makes wviolent revol more or less y 22 and
warned that the more ngid a constitution the more hkely at 1s
that people will outgrow it and throw 1t overboard violently
Similar views were held by Justice Rama Swami agreemng that
17th amendment 1s legally valid and 1t 1s clear he said that the
first fourth and 17th amendment were to help the state legisla
“ures to give effect to measures of agrarian reform tn a broad and
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comprehensive sense 1n the iaterest of a very large sechon of
Indian Citizens whose social and economic welfare closcly depends
on the purswt of progressive agratan policy He also rejected
the argument that the power of amendment 15to be found i
arucle 246 and 248 of the constiution read with Item 97 of Last I
The power of amendment can nat fall withun these articles be
cause 1t 15 jllogical and a contradiction i terms to say that the
amending power can be exercised and at the same tumetis sub
Ject to the provistons of the consttution  Today at 2 ime when
absolutes are discredited 1t must not be too  readily assumed that
there are b sic features of the constitution which shackle the am
ending power and which take precedence over the general welfare
of the nation and the need for agranan and social reforms 2323
Mr Justice Bachawat by 2 sepaiate judgement agreed with Mr
Justice Wancheo and saxd that article 368 was a provision meant
for amendment of the constitution The Judge rejected the conten
tion that a constitutioral Amendment 1s a law and therefore the
power of amendment gnven by article 368 1s imited by article
13(2) In fact hesaid artiele 13(2) 15 ubject to the u\errldlné
power of Article 368 and 1s controlled by 1t Article 368 1s not
controlled by Article 13(2) and the prohibitory mjunction of
Arucle 13(2) 1 not directed agamst the amending power He said
looked at from this broad angle Aruicle 13(2) does not forbid the
making of a constitutional amendment  abridgmg or taking away
any nght conferred by Part IIL  The power of amending the
Constnution is not an ordnary law making power Itisto be
found n Article 368 and not in Article 245 246 and 248 Mr
Justice Bachawat held that the Ist 4th and 17th amendments are
constitutional and not void  ~*3 The substance of the arguments
cf the majority m this case (on the constitutronal ralidity of the
17th d } 15 (1) that fund 1 rights are beyond the
amending power of the Parliament as described 1n article 368 (u)
Alaw passed by the Parliament under the procedure of article
36815 an ordinary law and hence 1t comes within the prohibition
of article 13(2) (1) If Prehament has to amend the fundamental
rights then 1tmust convene a constituent assembly as per 1ts res
dual power under Article 246 i comjuction with the contents
enumera ed in List I of the VII Schedule Entry 97 i fist 1
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gwes Parlinment power to make a law 1n re pect of any other
matter not enumerated w2 List 17 and List I  This Power 15
termed the residuary power We have alrexdy discussed the views
of many eminent judges of the mnority group 1n this case that
amending power of the constitution lies 1n the article 368 only
because the title of thas article 1s amendment of the constitution
Secondly the language of clause (2) article 4 “No such law as
aforesaid shall be deemed to be an 1mendment of this Conststution
for the purposes of article 368 ** Clearly shows that fi ¥ the purposes
of the d of this ton power [ies in article 36%
only Thirdly even1f1t1s accepted for the time bemg that the
power of amendment of the constitution regarding fundamental
rights is not 1n article 368 and 1s 1 articles 240 246 248 as has
been suggested by the majority judgment 1t 1s most respectfully
submitted that the basts of this argument 1s fallacrous because the
residuary power has been mnserted 1n entry 97 of List by accident
for onigmally the constitution makers intended to mvest the state
legislatures with the residuary power and not the Parliament
It was only at latter stage n the discussions in the Con
stitution  Assembly a decison was taken to vest the rem
duary power 1n the Centre Thus it 13 clear that
ongimally makers of the constitution never mtended to give resr
duary power to the Parhament or the Central legislature and 1t
was only latter on that the suggestion was accepted that resudiary
power may be vested in the Parhament Now the Judges of the
magonity group say that m the constitution the power of amend
ment 15 to be exercised in relation to the residuary power of the
Parhament and they ignore that this vesting of residnary power
m Parliament was mercly an accident and 1t was really never
contemplated that amending power will reside in other articles
accept article 368 If according to the onigmal plan the resudiary
power was vested 1n the states then there would have been no
question of the amending power being located within that resu
diary power of the states for that would lead to the position
that all the states are individually competent to amend the constr
tution 224 and this situation would have reduced amending pro
cess to chaos and the destruction of the constitution Thus shows
that 1t 15 not 2 sound argument to say that the amending power
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of the constrtution does not lic 1n article 368 butin articles, 245
246, 248 and the resdunry power of the parhan‘\en( because this
residuary power 1n Parliament was vested merely"by a chance and
not by any purposeflul intentions of the constitution makers and
hence the baus of this argument cannot be relied apon  Next, the
last sentence mn the first paragraph of article 368 the Constitu
tion shall stand amended 1n accordance with the terms of the
Bill, also proves that the d 1n the will be
done according to the procedure of article 368 Fustheran all
countries where there 1s the provision for a wnitten constitution
there 15 always a distinction between an ordinary law and a cons
titutional law, this 15 not the case 1n 2 country like England where
there 13 no written constitution and all laws passed by the Parha
ment are sumilar without any distinction between an ordinary law
and constitutional law In India there 1s a wntten constitution
and hence any law which 13 d with the d of
the constitution 1s 2 constitutional law  and not an ordinary law
and 1t cannot come within the prombition of aruicle 13 (2) which
15 concerned with the ordinary law  Regarding the question how
d n the on can be done to modify or change
the fundamental nghts, Justice Hidayatullap, says “Parhament
must amend Article 368 to convoke another Constituent Assembly,
pass a law under Item 97 of the First List of Schedule 7 to call a
Constituent Assembly and then that assembly may be able to
abridge or take away the fundamental rights sf desired * 225 Now
of this argument 15 acrepted then Parhament by a simple majonty
can pass a Bill under sts ordmary legslative power and
convert itself into a Constitnent Assembly and then 1t can
with simple majority destroy each and every fundamental
nght Commenting on this pomt 1t can be sad that if the
views of Justice Hiday atullaha are accepted then 1t will be
much easier for a party inthe Parhament with even simple
majonty tomake in roads on fundamental rights much more
easily ttanit can now do under the procedure of article 368
because under this procedure it has to seek the support of at “east
two third of the majority of the members present and vating and
1n some cases concurrence of half the legislatures of India s also
needed  The prop of Hid labh J that Parl by
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exercise of 1ts law making power ¢an convene a new Constituent
Assembly 1n effect makes the destruction of fundamental rights by
Parliament a task more easy of achievement than 1f the procedure
under Article 368 13 to be followed Tor as pointed out earlier
his new Constituent Assernbly will be brought nto exastence by a
simple majority of the existing Parhament, and the Constituent
Assembly so given birth to may by this same simple majority do
anything it wishes to the consttution <26 Thus the views of the
majority judgment by implication can lead to a situatt;n when 1t
will be easy to destroy fundamental nights  All these difficult
and confused legal arguments however arie only because of the
avoidance of the straight forward reply namely that aruicle
368 15 the complete answer to the question of where the amend
ng power 1s and how 1t sto be exercised The mumority judge
ment lays down with clanity that the amending power 1s to be
lacated 1n artacle 368 It accepts the constitutronat position that
legislative power and constitution amending power are {wo powers
of the totally different quality Regarding this controversy Prof
D N Banerjee also writes and  supports the minonty judgment
As a student of Indian Constitutional law I find it really duffi
cult to agree with the recent (Feb 27 1957) Judgment of the
Mayority of the Judges of our Supreme Court in what has become
a populatly known as the Golak Nath and others Vs The State
of Punjab with all due deference to their Lordship s I am
constrained to say that speaking juristically, the judgment does
not appear to have been based upon a correct 1nterpretation of the
relevant provisions of our constitution ¥7 He further said
“Article 13 of our constitution does not apply to or controls 1n
any way article 368 thereof Nor was it intended to do so by the
authors of the constritution 2 8 Commenting upon the nature of
fundamental rights 1n relation to the amending power of the Par
lament Prof DN Banerjee says ‘I therefore very respectiully
submatt that aue fundamental ights havever wmportant they may
be are not immutable and that they have no transcendental post
tionin our constitution * ® Thus it should be noted that the
majority decision on the validity of the seventeenth constitutional
amendment act has created a great legal controversy The prob
lem with which we are most concerned 1s how to progress towards
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the 1deals of an ezalitarian society 1n view of this decision because
now according to this decision 1 future state cannot amend the
constutution to mike way lor th dirgctive principle  Mr NC
Chatterjee, Member of the Lok Subha had suggested a presiden
tral reference to the Supreme Court for an authoritative interpre
tatton of article 368 of the Constitution  ‘The purpose of this refe
rence according to Mr Chatterj e 15 to make the article available
for amending the constution  The court should alsobe asked to
sazgest any changes 1n the article 1f neces ary to place the sove
regnty of tha peda'z hayond the pale of corteaversy The suzges
tio1 arc contaned 1n the letter Mr Chatte j e wro ¢ to the Prime
Minister Mr Chatterjee holds that the concept of a progressive
welfare state sometimes demanded changes even of the fundamen
tal ghts “He hns said, the country 15 entitled to know if ever
amendments 1n the constitution become necessary to make our
constitution conform to the needs of our fast changing society, why
should a constitutional machinery as contemplated 1n article 368
be dented 230 Prof DN Banerjee suggests that authorities con
cerned must take stens ‘for an early review of the majority Judg
ment 1n the Golak Nath case not with the help of article 143 (1)
of the constitution but through a specific case brought before
Supreme Court for adjudication A judgment should be fought by
a judgment and not by any advisory opinion under article 143 (1)
of the constitution ~31 It1s hoped that on such a refererence
under the leadership of President Chuef Jusuce Wanchoo, the
Tmonty view to whach chief ju tice Wanchoo also agreed wall
prevail and way will be cleared for changing the conflicting fun
damental rights to bring about 2 desired socio economuc reorgant

sation as envisaged 1n the provisions of the directne prmeiples
The Directive P ples of the C 1on elab

5 10 3 sense
the 1deals of the Preamble If the Preamble postulates the Sove
reignty of the people the Directive Principles provide them with
a yardstck to evaluate the moral character of the government
under which they Ine  They serve asa test which the electorate
can apply to 2 government 1n power they supply critena by

which the success or failure of a political party could be
Judged 232

It has been pomnted out 1n the mtroductory chapter, that our
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constitution has been influenced to a great deal by the Gandhian
Philosophy and 1t ts natural that his ydeals shuld have been alo
mcorporated i our consttutisn  \Many smportant features of
Gandhin Philosophy have been included in the directive princt
ples and many of these directive pranciplesin tuen have become
the basis of extensive legislation for example article 40 which
directs that the state shall organize village Panchayats and endow
them with powers of self go ernment has become the baus for
Panchayru Rap which has altered the very  structure of distrct
admimisteation of India  Article 43 which deals with the promo-
tion of cottage industries his ginen risc to 2 number  of agencies
now worhing in this direction such as All India Khadiand Village
Industries Board All India Handicrafts Boards small scale Indu
strics Board, National Small Industries Corporation ete Sumilarly
article 47 which s concer ied with the implementation of the progra
mme for the improvement  of the standard of lnang of the rural
population has become the justification for the Community Devel
opment Programme which his far rcaching consequences  Social
Economic nnd Political for the country  The Directive Principles
are thus very important for Gandhian ideals as well I we
really want to understand our constitution rightly a balwne~d
view about the existing actualiies and future ideals has to be
maintamed  Thygmeins we are passing through 2 transitinnal
stage and we haveto move gradually in the direction of a new
system of org of the Indian y really based on
the 1deals of economc and sociat justice where there s no exploita
uwon of man by man  The Dircction of these movements 13
provided by the Directive Principles if we lay too much emphasts
on the fundamental rights we shall cease to move and statu quo of
present inequalities would continue The fundamental rights
represent some thing static, there objective 13 to preserve certamn
rights which already exist and directive principles are progressne
they take the commumty towards a new goal and if some thing
new 1s to be achieved 1t 1s but natural that the existing relauon
ships will have to be changed Thus 1s the dictate of logic and we
cannot escape 1t Durin, Parliamentary Debates at the ume of
he 1 of fourth 10n . BdlDr NC
“haterjee liad (in 1900) vehemently opposed that Bill and sery
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greatly emphansed that fourth amendment Bil wzs meant to
tamper with the * Sanc ity of Private Property and said in Lok
sabha that ¢ Public good 1s nothing more essentially nterested than
m the pratection of prvate property 733 Dr N G Chaterjee
cmphassed m Laksabha on 11th Apnl 196> ‘The Furpose of
this Fundamental Rights Chapter was that no matter what majo-
nty you have, there are certam forbidden sectors on which you
will never tresspass  The purpose of fundamental Rights 1s that
certain legal principles should be established beyond reach of
Parliament and the executive 234  Thus Dr N C Chatterjee tn
1955 opposed the amendment of the constitution to abridge the
fundamental rights must remun beyond the reach of the Parla
ment  But in the present circumstances Dr N G Chatterjee 1n
view of the situation created hy the decwsion of the majority
judgment 1n the case of the constitutional validity of the I7th
amendment says that a reference be made by the president to the
Supreme Court that hiow 2f need be constitution may be amended
to abridge fundament 1 rights  According to Shri Chaterjee  ‘the
concept of a progresuve welfare state some times demanded chan
ges even of the fundamental rights He has further sad 1n the
same context that if ever amendments in the constitution become
necessary to make our constitution conform to the needs of our
fast changing society why should a constitutional machinery as
contemp'ated 1n article 368 bedemed ¢35 Siralacly Prof DN
Banerjee 1n his book .Our Fundamental Rights Their Nature and
Extent (As Judicially Determined) written 1n 1960 had supported
the views of Dr N G Chatterjee regarding the amendment of
the constitutzon (Fourth Constitution Amendment Bill) and has
written 1 that book in relation to the statement of Late Pt Nehru
(then Prime Mimster of India) thatitis upto our Parliament
to make the Fuadamental Rights subsecve the Duective Principles
of the State Policy 238 that 1t would be much better and
meve straghiforward to delers the Chapter on  Fuandamentaf
Rughts from the Consuitution and thus to do away with a camouf
lage 237 However now accordingto im I therefore very
respectfully submit that our fundamental right however rmportant
they may be are not immutable and they have no transcendental
position 1 our consttution  These reasons embolden me 1o say



that ¢y en if your Constitution Assembly had lard down as a
matter of fact 1t had not don¥o any restriction on the sov erer,n
authority of Qur Parluument vested inat by Article 360 of our
Conststution, that restriction woulXl not have had any power to
prevent our Parliament from makmy, such changes i the Consutu
tion as st might thunk fit  If however, we think otherwise that
will not be anterprenng our Corfsbtution  but wnting a new
constuntion  altogethier  To declare therefore  that  our
fundmental nights are of Immutable and ‘“transcendental

character may be, 1t 1s very respectfully submatted good po tny
which my appeal to aur emotions but not good law wiich
may appeal to our intellect 238  Fundamental rnights
arcnot immutable 1 transcendental in character and now
there 1s emphasis on the 4 of the fund: al
rights I cannot do better than quoting at this stage the lnes of
our great nationl luader Pt Nehru  In the process of protecting
mduidual liberty 1l you also protect mdnvidual or group mequali

ty then you come mto conflict with that directne principles  If

therefore an appeal to mdividual hiberty and freedom 1s construed
as an appeal for the continuztion of the extsting inequality then
you come up agunst difficulties  You become static aud unpro

gressive and cannot change  you cannot realize the ideal of an
egilitari1n society which I hope miost of us want *39 Commen

ting on the needs of the and
rights in relation to ditective principles Justice Gajendragadkar
says MMy pont in mentioning some of these amendments s to1ll
ustrate my thesis that 1n seehing to achieve socio-economic jwtice

democracy and the rule of law cannot treat any proposition as
absolute ind any provision as infalhble and beyond the pale of
modificaion  If experience shows that some change has to be
made democracy and the rul= of law do not hesitate to make the
change because 1t 1s the very essence of sociological jurisprudence
that Iike ife law atself must benefit by expertence 240  Further
n the same context Justice Gajendragadkar said “Democracy can
no longer be a passive witness to the socio economie struggle and
tensions 1t has to give up 1ts policy of non ahgnment mn such
disputes because 1f the state 1s non aligned the result of the strug
gle 15 a foregone conclusion  The fi ht between the rich and the
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poor, the educated and un educated, the employed and the unem
ployed, the healthy and the sich 15 an enticely unequal fight, (Il
advantages being on one side and all di advantages bring  on the
other  If the state were to leave the decision of thas fight to the
unfettered rule of the free market 1n the belicf that the survival of
the fittest 1s the natural law then, of course the democratic way
of life will be powerless 241 He has further smid & has supported
the dynamic part of the canstitution 1n the following words ¢ We
reach a stage i the progress of the demoeraue way of hife where
Iaw ceases to be passive just as democracy ceases to be passue
and the purpose of law like that of democracy becomes dvna
mic 242 We have already noticed that directive prinesples repres
ent the dynamic part of our constitution hence for
towards the goal of a really welfare state directive  princaples have
to be guen greatimportance The above quoted fnes of late Pt
Nebru & the opimon of Ex Chuet Justice of India regarding the 1mp
ortance of dynamic elemerts and principles of our constitution are
key to the understanding of the supremacy of the directive princt
ples Thusour constitution as soctalistic in aspication  directive
principles are the means through winch sociahstic organisation
will be established there 15 an orgamc connection between the
Preamble of our consutution and directive prin 1ples The Pream
ble substantially incorporates the sentuments of the  Objectives
Revoluion moved by Late Pt Nehru b fore the constituent
as embly and the speeches of Pt Nehru regarding this resolution
speak clearly of ccialism  There 1s an under curient of socialism
flowing through the various parts of our constitution and thys deal
of socialism revolves round humannuic ideals of the emancipita
tion of the common man  Let there be more emphasis on equa
hty rather than onsccial and economic 1 equility Once we
understand thus the Directive Principles will anpear more and
more mmportant and necessary 1t 15 hoped that this wark {Thests)
Wil treme an avmosphers of bater  appreaanon of the value of
the Directive Prnciplesin relavion to conflicting Tundamuntai
nights and in future Supreme Court under the leadership of ex
Chief Justice Wanchoo who was favourably dusposed to aur
view will revise its opmion and will open way for modifying fun

damental rights 10 case of need for the 1mplementat ion of Durec
tive principles
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tituts neven £ £ maling chan esinthe Fasfamer 31 Ri bt bee
cawr erneept of Bundae eeral Re bty cann« remaim statie st hay
ta modily awlfin the v ateranteres 3 of backwand and poarer sec
tensof the compumty D hergam aneye on the benader al ns
of the Comntutin Courts thau § v em oo hheral £ hyrmoruous
nerpretation of tle Cons suts 0 and help and puste the le uta
nires for the establnhment of a4 mairty where scotiormie and sacial
jutstice may become o reality throu~h the effectve amplementa
uon of Ditective Princip e 3 the dustance Letween thne who

Bae and those who hase not s be reduced

The 120d amendinent act s 4 cul of the arguments

sa far pursued an this book Shae N R San hn MP veny eloquen
fy sald an the Lotuablin,that a bidl O 47ad amendment
act should bhave been paned by the Parlivnent a decade
back  Concidently this work was teady frr publicaticn, nearly
decade back  Through, pro_resne constitutional amendments we
hope to establsh an India, 1 really srcialistic and eplitarsan
society  The Comtition of Indiv as tn be understond and 1ater
preted anthe light o our chershed ideals incorporated an the
pretmble Darcctive Trmciples and & balance has to be mauntaned
betseen Fuadamental Righes wnd Directive 1 stacspler

Jat Hind



Appendix ‘A’

Part ITI

Fundamental Raghts
Defimtion

12 In this Part, unless the context otherwise requires
“the State * includes the Government and Parlrament
of Indin and the Government and the Legislature of
each of the States and all local or other authortties

within the territory of India or under the control of the
Government of India )

13 (1) All laws 1n force w the ternitory of India imm-
ediately before the commencement of this Constitution,
1n 5o far as they are tnconsistent with the provisions of
thlsdPart,, shall to the extent of such inconsistency, be
Vo . . ’
(2) The State shall not make any law which takes away
or abridges the rights conferred by this Part and any
law made 1n contravention of this clause shall, to the
extent of contravention, be void .
(3) In this article, unless the context otherwise requurs,-

(a) “law” includes and Ordinance, order, bye-law,
. " rule regulation notification, custom or usage
having in the territory of India the force of law

() lawsin force” includes laws passed or made by

a Legslature or other competent authority 1n the
. territory of Indra’ before the commencement of
this Constitution and not previously repealed,

*' npotwithstandmg’ that any such law or any part

thereof may not be then 1n operation erther at all
or jn particular areas , , ; 1 ot
(4) Nothing 1n this’ article 'shall apply to any amend-
ment of this Consht,u)tl?n xrnade under'artlcle!368 fat 3
[ t Y s T P

1
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RIGHT TO EQUALITY
Equality before law

14 The State shall not deny to any person equahty
before the law or the equal protectionof the Jaws within
the terriiory of India

15 (1) The State shall not discriminate against any

ctizen on grounds only of religion, race, caste, sex

place of tirth or any of them

(2) No atizen shall, on grounds only of religion, race

caste, sex, place of birth or any of them, be subject to

any disabiity lability, restriction or condition with

regard to—

(a) access to shops, public restaurants, hotels and
places of public entertainment or
(b) the use of wells tanks, bathing ghats, roads and

places of public resort maintamned wholly or
partly out of State funds or dedicated to the use
of the general public

(3) Nothing 1n this article sball prevent the State from

making any special provision for wemen and children

(9) hothing o this article or in clause (2) of article 29

shall prevent the dtate from making any specal provi-

sion for the advancement of any sccially and educa

tionally tackward classes of citizens or for the Schedu

led Castes and the Scheduled Trites

1C (1) There shall be equality of opportunity for all
cttizens i matters relattng to employment or appoint-
mrert to any offce urder the State

(¢) No citizen shall, on grounds only of religton, race,
caste sex, decent, place of birth, residence or any of
them, te mehgitle for, or discnmimated against n
respect of any employment or office under the State

(3) Nothing m this article shall prevent Parhiament
from making ary law precenbing, 1n regard to a classes
of ¢nployment or appontient to an off ce under the
Covernrrent of or any local or other autl onty within
a State or Lnion ternfory any requiremert as to resi
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dence within that State or Unton territory prior to such
employment or appointment

(4) Nothing 1 this article shall prevent the State from
making any proviston for the reservation of appornt-
ments or posts in favour of any backward classof cit1-
zens which, 1n the ovinion of the State, 15 not adequately
represented 1n the services under the State

(7) Nothing in this article shall affect the operation of
any law which provides that the ncumbent of an office
m connection with the affairs of any religious or deno-
minational institution or any member of the governing
body thereof shall be a person professing a particular
religion or belonging to a particular denomination

17 “Untouchability” 15 abolshed andits practice in
any form 1s forbidden The enforcement of any disab:
Iity arising out of “Untouchability” shall be an offence
purushable 1n accordance with law

18 (1) No title, not being armlitary or academic distine
tion, shall be conferred by the State

(2j No citizen of India shall accept any title from any
foreign State

(3) No person who 1s not a citizen of Indra shall while
he holds any office of profit or trust under the State,
accept without the consent of the President any title
from any foretgn State

(4) No person holding any office of profit or trust under
the State shall without the consent of the President,

accept any present, emolument, or office of any kind
from or under any foreign State

RIGHT IO FREEDOM
19 (1) All ctizens shatt have the nght—
(e} to frecdom of speech and expression,

(8) to assemble peaceably and without arms,
(c) to form associations or unions,

(d) 10 move freely throughout the territory of India,
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(¢) to reside and settle 1n any part of the territory
of India

(/) to acquire, hold and dispose of property, and

(g) to practice any profession, or to carry on any
occupation, trade or business

(2) Nothing in sub-clause (@) of clause (1) shall affect
the operation of any existing law, or prevent the State
from making any law, 1n so far as such law imposes
reasonable restrictions on the exercise of the right con
ferred by the said sub clause n the interest of the sove-
reignty and mtegrity of India  the security of the State,
friendly relations with foreign States public order,
decency or morality, or in relation to contempt of court,
defamation or incitement to an offence

(3) Nothing 1 sub clause (4) of the said clause shall
affect the operation of any existing law in so far as it
imposes, or prevent the from making any law imposing
in the interests of the sovereignty and mtegrity of Indin
or public order, reasonable restrictions on the exercise
of the right conferred by the said sub-clause

(4) Nothing wmn sub clause (c) of the sard cluse shall
affect the operation of any existing law 1 so for s 1t
imposes, or prevent the State from making ny law im
posing, 1n the interests of the sovereigni y and tegrity
of India or public order or morality, reasonable restric-
tions on the exercise of the right conferred by the said
sub clause

(5) Nothing i sub clauses (), (¢) and (f) of the sad
clause shall affect the operation of any existing law 1n
so far as 1t 1mposes or prevent the State from making
any law 1mposing, reasonable restrictions on the exercise
ofany of the rights conferred by the sard sub clauses
either 1n the nterests of the general public or for the
protection of the interests of any Schedled Tribe

(6) Nothing of sub clause (g) of the sard clause shall
affect the operation of any existing law im so far as 1t
immposes or prevent the Mtate from makmg any law
imposing 1n the 1nterests of the general public, reason
L
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able restrictions on the exercise of the right conferred
by the said sub clause, and 1n particular ‘notiung 1n the
sud cub clause shall affect the operation ol any existing
law 10 so far as 1t relates to, or prevent the State from
making any law relating to—

(1) the professional or technrcal qualifications, nece-
ssary for practising any profession or cartying on

. any occupation trade or business, or;»
(1) the carrymg on by the State or by arcorporation
owned or controlled by, theState, of 1wy trade,
. business, industry or service, whether to the ex-
clusion, completé or, partial, of ciizens or other-

Wwise H R o I3 jais

20 (1) No person shali'be convicted of any oftence
except for violation of a law 1 force 'at time of the
commussion of the act charged as an ‘offence, nor be
subjected to apenalty greater than that which might have
been inflicted under the law m force at the time oft omm
ssiyn of the offence [ i soaoe

(2) No person shall bé prosecuted and punished for 'the
same offence more than)once

te t
(3) No person accused of any offence shall be compe-
Yed to be a witness against himself

) ¢ R 1
21 No person shall be deprived of his hife or personal
Iiberty except according to procedure establiched by law

22 (1) No person whb s arr‘ect:':d‘sha]l be detained
i custody without being ‘informed al soon as may be’
of the grounds for such arrest nor shall he be dented the

right to consult and to be defended by, legal practi-
tioner of s choice = [ 1

; v
(2) Every pefson’ who 15, dfrestéd and detarned 1n cus-
tody shall be produced before the nearest magistrate
withtn a period of twenty four hours of such arrest ex-
cluding the' time necessary for the journey from the
place of arrest to the court of the magstrate and no
such person shall be detamed 1n_custody beyond the
sawd peried wmllout thelauxhonty of a magistrate,
v p " Tw

i
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(3) Nothing 1 clauses (1) and (2 shall apply —
{a) to any person who for the time being 1s an enemy
alien ot
(b) to any person who1s arrested or detamed under
any faw providing for preventive detention

(4) No law providing for preventive detention shall
authorise tne detentton of a person for a longer period
than three months unless—

(2 an Advisory Board consisting of percons who
are, or have been, or are qualified to be apponted
as, Judges of a High Court has reported before
the expiration of the sard period of three months
that three 1s 1n 1ts opinion sufficient cause for
such detention
Provided that the nothing 1n this sub clause shall
authorise the detention of any person beyond the
maximum period prescribed by any law made by
Parliament under sub clause (5) of clause (7) or

(6} such persan s detained tn accardance with the
provisions of any law made by Parliament under
sub clauses (4} and (5) of clause (7}

(5) When any person 1s detained in pursuance of an
order made under any law providing for preventive
detention, the authonity making the order shall, as soon
as may be communicate to such person the grounds on
which the order has been made and shall afford hum the
earhest opportunity of making a representation aganst
the order

(6) Nothmg i clause (5) shall require the authority
making anysuch order asis referred to in that clause
to disclose facis which such authority considers to be
against the pubhic interest to disclose
(7) Parhament may by law prescribe ~
(a) the circumstances under which, and the class of
cases 1n which, a person may be detamned fora
period longer than three months under any law
providing for preventive detention without obtas
ning the opinion of an Advisory Board 1n accor
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dance with the provisions of sub clause (a) of
clause (4)

(b) the maximum period for which any person may
1n any class or classes of cases be detamed under
any law providing for preventive detention and

(¢) the procedure to be followed byan Advisory
Board 1n an inquiry under sub clause (a) of clause
4)

RIGHT AGAINST EXPLOITATION

23 (1) Traificin human bemngs and begar and other
simular forms of forced labour are prohibited and any
contravention of this provision shall be an offence puni-
shable 1n accordance with law
{2) Nothing n this article shall prevent the State from
imposing compulsory service for public purposes, and
mimposing such service the State shall not make any
discimination on grounds only of religion, race, caste
or class or any of them
24 (1) No child below the age of fourteen years shall
be employed to work 1n any factory or engaged 1n any
other hazardous employment
RIGH1 TO FREEDOM OF RELIGION

25(1) Sub)ect to public order, morality and health and
1o the other prowisions of this Part all persons are
equally entitled to freedom of conscience and the right
freely to profess, practise and propagate religion

(2} Nothing 1n this article shall affect the operation of
zlmy existing law or prevent the stete from making any

AW —

(a) regulating or restricting any economie, financial
political or other secular activity which may be
associated with religtous practice

(b) providing for social welfare and reform or the
throwing open of Hindu rebgious nstitutions of
a public’ character to all classes and sections of
Hindus

Explanaiton I The wearing and carrying of kirpans shall

be deemed to be included in the profession of the Sikh
religion
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Lxplanstson If  In sub clause (5) of clause (2) the refe
rence to Hindus shall be construed as including a refe
rence to persons professing the Sinh, Jaina or Buddhist
religton, and the reference to Hindu religions institu
tions shall be construed accordingly
26 Subject to public order, morahity and health, every
religious denomination or any section thereof shall have
the right—
(a) to establish and mantin mstitutions for religious
and charitable purposes
(4) to manage 1ts own affairs in mattees of religton
(¢) to own and 1cquire movable 1nd 1mmoavable
property and
) ltcv admunister such property 1n accordance with
aw

27 No person shall be compelled to pay any taxes the
proceeds of which _are spectfically appropriated tn pay
ment of expenses for the promotion or maintenance of
any particular rehigion or religious denomination
28 (1) No rehigtous nstructions shall be provided 1n
any educational institution wholly matntarned out of
State funds: + 1! e ' !
(2) Nothing 1n clause {1) shall apply to an educational
mstitution which 1s admunistered by the State but has
been established under any endowment or trust which
requires that religious 1nstruction shall be imparted 1n
such mstitution \
(3) No person atttendiig any educational institutton
recognised by the State or recerving aid out of State
funds <hall be required to take partinany religious
worship that may be conducted 1n such mstitution or 1n
anv premises attached thereto unless such person s ¢
minor his guardian has given his consent thereto
nCULTURAL AND EDUCATIONAL RIGHTS

29 (1) any'3ection of the ciizens restding in the tern-
tory of India or any part thereof having a ‘distinct
Janguage, script or ¢culture of its own shail Have the
right to tonderve the same’ S
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(2) No atizen shall be denied admission imto any
educational instinution mantained by the State or recer
ving aid out of the State funds on grounds only of reli-
gion, race, caste, lnpuage or any of thum

30 (1) Al mmonties, whether based on religion or
language, shall have the right to establtsh and admimis-
ter educational institutions of their choice

(2) The State shall not, m granting aid to educational
nstitations  discrtmunate against any educational msti-
tution on the ground that 1t 1s under the management of
a minonity, whether based on religion or language

RIGHT TO PROPERIY

(1) No person shall be deprived of hus property
save by authority of law

(2) No property shall be compulsonly acquired or
requisttioned save for a public purpose and save by
authority of a law which provides for acquisiion or
requistioning of the property for an amotnt which may
be fixed by such law or which may be determined in
accordance with such principles and given in such man-
ner as may be specified 1n such law, and no such law
shall be called 1n question 1n_any court on the ground
that the amount so fixed or determined 1s not adequate

or that the whole or any part of such amount 1s to be
given otherwsse than 1n cash

31

Y

Provided that in making any law providing for the com-
pulsory acquisition of any property of an educational
nstitution established and administered by a minority
referred to in clause *(1) of article 30, the State shall
ensure that ‘the amount fixed by or determined under
such law for the acqusion of such property 1s such as
would not restrict or abrogate the right guaranteed
under that clause

(2A) Where a law does not provide for the transfer of
the ownership or fight to possession of any property to
the Stateor to a corporation owned or controlled by
the State, 1t shall not be deemed to provide for the cor-
puisery acquisition or requisthioning of property, not-
withstanding that 1t deprives any person of his pro;.)exiy

!
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{2B) Nothing m sub clause (f) of clause () of article
19 shall affect any such law as 1s referred to n
clause (2)

(3) No such law as 1s refirred to in clause (2) made by
the Legisinture of a State shalt have effect unless such
faw, having been reserved for the constderation of the
Prestdent, has received his assent

(4) If any Bil pending at the commencement of this
Constitution 1n the Legislature of a dtate has, after 1t
has been passed by such Legislature, been reserved for
the consideration of the ¥resident and has recetved his
assent, then notwithstanding anything in this Constitu

tron, the law so assunted to shall not be called 1n ques-
tion 1n any conrt on the ground that 1t contravencs the
provisions of clause (2)

(5 Nothing in clause (2) shall affect—

(a) the provisions of any existing law other than
a law to which the provisions of clause (6)
apply, or

(&) the provisions of any law which the State may
hereafter make —

(z) for the purpose of imposing or levying any
tax or penalty, or

(1) for the promotion of public health or the
prevention of danger to hife or property, or

(1) 1n pursuance of any agreement entered into
between the Government of the Dominion
of India or the Government of India and
the Government of any other country,
or otherwise, with respect to property decla
red by law to b~ evacuee property

(6) Any law of the State enacted not more than eighteen
months before the commencement of this Constitution
may withun three_months from such commencement be
submitted to the Prestdent for his certification, and there-
upon, if the President by public notification so certifies,
1t sh li not be called m question mn any court on the
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il
ground that 1t contravened the provisions of clause (2)
of this article or has contravened ths provisions of sub-
section (2) of section 299 of the Government of India
Act, 1935 "
1{SAVING OF CERTAIN LAWS]

31A (1) Notwsthstanding anything contatned 1n arti~
cle 13, no law providing for—

(¢) the acqusition by the State of any estate or of
eny nights therem, or the extimgwishment or

modification of any such rights, or

the taking over of the management of any pro-

perty by the State for a imited period erther in

the public interest or in order to secure the pro

per management of the property, or

(c) the amalgamation of two or more corporations
erther 1n the public mterest or 1n order to secure

the proper management of any of the corpora-
tions, or

(d) the extinguishment or modification of any nights
of managing agents, secretaries and treasurers,
mapaging directors directors or managers of

corporations, or of any voting rights of share
holders thereof or

b

1
(¢) the extingwshment or modification of any rights
accsuing by virtue of any agreement, lease or
licence for the purpose of searching for, or win
ning, any mineral or, mineral o1l, or the prema-

ture termunation or cancellattun of any such
1 agreement lease or licence,

shall be deemed to be void on the ground that it 15 1n-
consistent with, or takes away or abridges any of the
nights conferred by article 14, article 19 or article 31

Provided that where such law 1s a Jaw made by the Legs-
lature of a State, the provisions of this article shall not
apply the}'eto unless such law having been reserved for
T Inserted by the'Constitution {Forty second Amendment) Act,
1976 e :
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the consideration of the President, has received his
assent

Provided further that where any law makes any provision
for the acquisition by the State of any estate and where
any land comprised therein s held by a2 person under
tus personal cultivation, it shall not be lawful for the
State to acquire any portion ot such land as 1s withu
the cetling limit applicable to him under any law for the
time being 1n force or any building or structure stand
ing thereon or appurtenant thereto unless the law rela
ting to the acquisition of such land, building or struc-
ture, provides for payment of compensation at a rtate
which shall not be less than the market value thereof
(2) In ths article,—

(a) the expression “estate™ shall, i relation to an)
local area, have the same meaning as that exp~
ression or 1ts local equivalent has in the existing
law relating to land tenures wm force m that arza
and shall also mncliude —

(v any jagir inam or muafi or other <imlar
grant and 1n the States of Tamil Nadu and
Kerala, any janmam night ,

(n) any land held under ryotwar: settlement

(i11) any land held o1 let for purposes of agricul
ture or for purposes, ancillary thereto, mn
cluding ! waste land, forest land, land for
pasture or sites of bnldings and other struc-
tures occupied by culttvators of land, agri-

' cultural labourers and village artisans ,

the ex‘pressxon “rights”, 1 relation to an estate
shall include any nights vesting 1n a propretor,
sub-proprietor under proprietor, tenure holder
¢« rapat, under ranpat or other imtermediary and
any rights or privileges 1n respect of land reyve-
, e b ! [

31B  Without prejudice to the generallty’ of the provi-

" ’'siond contained in article 31A, none of the Acts
and Regt:lanom specified 1n the Ninth Schedule nor any

—_—
o
=
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of the provisions thereof shall be deemed to be void, or
ever 10 have become voud, on the ground that such Act,
Regulation or provision s _mconsistent with, or takes
away or abridges any of the rights conferred by any
provisions of this Part, and notwithstanding any judg-
ment, decree or order of any court or tribunal to the
contrary, each of the said Acts and Regulations shall,
subject to the power of any competent Legislature to
repeal or amend 1t, continue i force
31C Notwithstanding anything contained 1n article 13,
" no law gtving effect to the policy of the State
towards securing {all or any of the principles laid down
i Part,IV] shall be deemed to be void on the ground
that it 1s inconsistent with or takes away or abridges
any of the nights conferred by article 14 article 19 or
article 31 and no law contatning a declaration that it ts
for gwving effect to such policy shall be called 1n ques
tion 1 any court onthe ground that it does not give
effect to such policy !
Provided that where such law 1s made by the Legislature
of a State the prowvistons of this article shall not apply
thereto unless such law, having been reserved for the
consideration of the President, has rece}ved ns assent
31D (1) Notwitk g anythng din article 13 no
law providing for—
11(2) the prevention or prolubition of antisnational activtuies
or

(b) the prevention of formation of or the prohibition of
ant1 national assoc1ations

shall be deemed to be void on the ground that it 15 inconsistent
with, or takes away or abridges any of the rights conferred by
article 14, article 19 or article 31

{2) Notwithstanding anything n this Constatution Parhament
shall have and the Legulature of a State shall not have power to
make laws with respect to any of the matters referred 10 1n sub
clause (a) or sub-clause (b) of clause [S I, .
~ LK 3
{3) Anyllaw with respect to any matter referred to 1n subsclause
] - £ 1

1 Sub d by the'C (Forty second Anfendmanet
Act, 1976 11

h
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(a) or su clause (b) of clause (1) which 1s in force mmediate y
before the commencemert of scctinn 5 of the Constitution {Fourts

second Amendment) Act 1976, shall continue 1n force until altered
or repealed or amended by Parhament

(4} In this article —

)
()

(c)

1

)
‘assotiation * means an association of persons

anti national activity  n relation  to an mdiwvidnal or
assoclation means any action taken by such indnadual
or association—

)

(u1)

()

()

™)

which 15 mntended or which supports any claim to
bring about on any ground whatsoever the cessiont
of a part of the territory of India or the secessicn of
a part of the terntory of India or which 1ncites any
ndividual or association to bring about such cession
or secession

which disclaims  questions threatens disrupts or s
intended to threaten or disrupt the sovereignty and
mtegrity of Indra or the security of the State or the
unity of the nation

which 15 mntended or which 15 part of a scheme
which 15 mntenaed to overthrow by force the Gover
nment as by law established

which 1 intended or which 1s part of a scheme
which 1s intended to create nternal disturbance or
the disruption of public services

which 15 ntended or which 1s pirt of a scheme
which 15 ntended to threaten or disrupt harmony

betneen diffe g racial lang or
regional groups or castes or communities

ant: natonal association  means an assocration—

(2
(1)

()

which has for us object any anti-national activity

which encourages or aids persons to undertake or
engage 10 am anu national activity

the members whereof undertake or engage 1 any
anti national activaty

RIGHT TO CONSTITUYIONAL REMEDIES

32 (1) Tte nght to move the Supreme Court by
appropnate proceedings for the enforcement of
the nights conferred by this Part 1s guaranteed

(2) The Supreme Court shall bave power to 1ssue direc-
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>ns or orders or writs, including writs 1n,the nature of
theas corpus mandamus prolubition, quo warranio and
rhorart, whichever may be appropuate, for the enfor-
.ment of any of the rights conferred by this Part

") Without prejudice 10 the powers conferred on the

ipreme Court by clauses (') and (2), Parliament may
1y law empower any other court to exercise withm the
1hcal Limits of its Jurisdiction alt or any of the powers
¢ ercisable by the Supreme Court under clause (2)

( ) The right guaranteed by thts article shall not be sus
r nded except as otherwise provided for by this Consti-
t tion
3 A Notwithstanding anytlung n article 32, the Supreme
Cout shall not consider the consututional valudity of
a y Star L 1 any proceedings under that article unless
tF consttiue onaf validity of any Central law 15 also 11 15ssue
w such proceedings J*

33 Parhament may by law determine to what extent

any of the mights conferred by this Part shall, m
th 1r apphcation to the members of the Armed Forces
or the Forces charged with the maintenance of public
or'er, be restricted or abropated so asto ensure the
proper discharge of their duties and the maintenance of
dic 1pline among them

34  Notwithstanding anything 1n the foregoing provi-

stons of this Part  Parliament may by law indem
mf any person in the service of the Union'or of a State
or ny other person in respect of any act done by him
n onnection with the maintenance or restoration of
ord r many area within the terntory of India where
ma tal Jaw wAs 1 force or validate any sentence passed
pumshment inflicted, forfeiture ordered or other act
dor under martial law 1 such area

3>  Notwithstanding anything 1n this Constitution —
(a) Parhiament shall have and the Legistature of
a State shall not have, power to make laws-

1 mserted by the Constitution (Forty second Amendment) Act
976
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(1) with respect to any of the matters which
under clause (3) of article 16, clause (3)
of article 32, article 33 and article 34 may
be provided for by law made by Parlia
ment , and

(1) for prescibing punishment for those acts
which are declared to be offences under
this Part

and Parhament shall, as soon as may be after
the commencement of this Constitution, make
laws for prescribing pumishment for the acts
referred to in sub clause (1)

(b) any law 1n force tmmediately before the com
mencement of this Constitution 1n the territory
of India with respect to any of the matters
referred to 1n sub clause (1) of clause (a) or
providing for punishment for any act referred
to in sub-clause (1) of that clause shall sub
ject to the teims thereof and to any adapta-
tions ‘and modifications that may be made
theremn under article 372, continue 1n_force
until altered or repealed or amended by Parlia-
ment

{

Evplanation In this article, the expression law in
force™ has the same meaning as in article 372
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Part IV

DIRECTIVE PRINCIPLES OF STATE POLICY
Definttion

36 In this Part, unless the context otherwise requires,
“the State” has the s tme menng as 1n Part 111

37 The provistons contyhed 1n this Part shall not be

enforceable by any court, but the principles there-
1n laid down are nevertheless fundamental 1n the gover-
nance of the country and 1t shall be the duty of e
State to apply these prineiples in making laws

38 The State shall strive to promote the welfare of the

people by securing 1nd protecting as effectively as
1t may a social order m wiuch justice  soctal, economic
and politieal, shall snform all the insututions of the
natonal life

39 The State shall, i partsicular, direct’ its policy
towards secucing

(a) that the citizens, men and women egually,

have the nght to an adequate means of hveli-
hood ,

(b) that the ownership and control of the matenal
resources of the commutity are so distributed
as best to subserve the common good ¢

(c) that the operation of the economic system
does not result 1n the concentration of wealth

and means of production to the common detrs
ment ,

(d) that there 1s equat pay for equal work for both
men and women ,

1
(c) that the health and strength of workers, men
and women and the tender age of children
are not abused and that citizens are not forcad
by economic necessity to enter avocations
unsutted to their age ot strength ,
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[(f) that children are given opportunities and facilities to
develop in a healthy manner and n conditions of free
dom and dignity and that childhood and youth are pro-
tected 1gaimnst exoloitation and against moral and mate-
rial abandonment ]

39A  The State shall secure that the operation of the legal system

promotes justice  on a basis of equal opportunuty, and shall
m particular provide free lcgal aid by suitable legislation or
schemes or in any other way to cnsure that opportumties for secur
ng jusuce are not denied to any citizen by rea on of economic or
other disabiltties ]

40 The State shaii take steps to organise village pan

chayats and endow them with such powers and
authority as may be neccssary to enable them to func
tion as umts of self-government

41 The State shall within the hmits of 1its economic

capacity and development make effective provision
for securing the night to work, to educatton and to pub
lic assistance 1n cases of unemployment, old age, sick
ness and disablement, and 1n other cases of undeserved
want

42 The State shall make proviston for securing just
and humane conditions of work and for maternity
relef

43 The State shall endeavour to secure, by smitable
legislation or economic organisation or n any
other way, to all workers, agrcultural, industnial or
otherwise work, a living wage, conditions of work,
ensuring a_decent standard of life and full enjoyment of
lessure and social and cultural opportunities and 1n
particular the State <hall endeavour to promote cottage
industnies on an mdividual or co operative basis 1n rural
areas
43A The State shall take steps by suitable legislation or 1n any

other way to secure the participation of workers in the manage-
ment of undertakings, establisk or other or; ons engaged

—
1 Substituted by the Constitution (Forty second Amendment)
Act 1976
2 Inserted Ibid
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m any mdustry ]

44 The State shall endeavour to secure for the citizens

a unform cvil code throughout the territory of
India

45 The State shall endeavour to provide, within a
pertod of ten years from the commencement of
this Constitution, for free and compulsory education
for ali children unit they complete the age of fourteen
years
46 The State shall promote with special care the
educational and economic interests of the weaker
sections of the people, and, 1n_ particular, of the Sche-
duled Castes and the Scheduled Tribes, and shall pro-
tect them from social 1npustice and all forms of explot-
tation !
47 'The State shali regard the raising of the level of
nutrition and the standard of living of 1ts  people
and the improvement of public health as among 1ts
primary duttes and 1n particular, the State shall endea-
vour to bring about prohibition of the consumption
except for medicinal purposes of mtoxicating drinks and
of drugs which are 1njurious to health
48 The State shall endeavour to organise agriculture
and antmal husbandry on modern and scientific
lines and shall, 1n particular, take steps for preserveing
and smproving the breeds, and prohibiting the slaughter,
of cows and calves and other milch and draught cattle
48A  'The State shall endeavour to protect and improve the envi

ronment and to safeguard the forests and wild life of the
country ]2

ry 1

49 Tishall bethe obligation of the State to protect

every monument or place or object of artistic or
historic interest, declared by or under law made by
Parliament to be of national mmportance, from spoha-
tion, disfigurement, destruction, removal, disposal or
export, as the case may be
1 {g;eerled by the Constitution {Forty second Amendment) Act,

2 ]Ig;eerted by the Constitution (Forty second Amendment) Act,
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50 The State shall take steps to separate the judrciary

from
State

the executive 1 the public services of the
.

51 The State shall endcavour to—

(u) promote intérnatisnal peace and secunty,

{b) matntamn just ahd honourable relations bet
ween nations !

(c) foster respect for international law and treaty
obligatronsin the dealings of organised peoples
with one another and

(d) encourage settlement of international disputes
by arbitration

BIA It sh
(a)

(b)
(c)
(@
(e)

=

)
(2)

(&

&

=

i[Part IV-4)
FUNDAMENTAL DUTIES

all be the duty of every citizen of India—
to abide by :Ke Constitution And respect 1ts 1deals and
mstitutions, the Natlonal Fag and the National
Anthem
to cherish ahd follow the noble 1deals which mspired
our nanonal struggle for freedom ,
mAuphold and protect the so\ereignty, unity and inte
grity of India
to defend the country and render natlonal service
when called upon to do so
to promote harmony and the spiat of common
brotherhood arongt all the people of India transcen
ding rehgious ling mbe and regional or sectional
tversibes to rcnduite practices derogatory to the
dignity of women
to value and preserve the rich hertage of our corapo-
site culture
to protect and :mprove the natural environment inclu
dihg Torestt lakes nters and wild hfe andto have
tompassion for linving creatures §
to develop the scientific temper, humamsm and the
spint of mquiry and reform
to safeguard public property anll to abjure violenc~
to strive towards excellence 1 all spheres of wmdmn
dual and collective activity to that the nation tons
tantly rises to higher levels of endeavour and achieve
ment

-
1 {nsentd by the Constitution {Forty second Améndment) Act
976
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